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Many of the legal questions that plagued educatidnal administrator 
in the 196bs and '7ds have been resolved, either by the courts or by 
educational authorities. Most of these questions involved student 
rights to attend school and receive an educatibh, and, therefore, were cases 
that arose out of suspension or expulsion of students troiti school— usually 
as the result of school disciplinary infractions. Rarely, however, did courts 
address questions aboS student participatibh in cocurncular activities:_^ 

Since many of the issues centered on school attendance have been 
resolved in the 198es, the courts and school boards are witnessing more 
questions about the extent of a schcKjps authority to regulate student par- 
ticipation in cocurricular activities, which have grown in number and impor- 
tance in the educational program. While a few authors have addressed the 
specific legal issues presented by school sports and athletic activities, to our 
knowledge, this monograph is the first to take up the broader legal concerns 
involved in student activities as a whole. ^ ■ u i 

These legal issues are broader, of course, than those affecting school 
authority over student participation in such activities, and Strbpe addresses 
these too The authority and liability^ of interscholastic associations at loca , 
state and regional levels has become one focus of considerable litigation, 
tiability of activity advisers, while hot a new issue, is certainly one of 
continuing cbhcem to all advisers, and we are hopeful that Stfope's^di^us- 
sion together with the National Association of Student Activity Advisers 
liability insurance program, will provide needed confidence and security to 

^'^^'?Sally, some of the most perplexing issues of educational employment 
cphtihue to arise out of the cocurricular assignments of acti vie advisers, and 
Strope has provided a good background to these legal issues. We hope 
advi^rs and administrators alike will profit from this material and avoid 
many of the pitfalls which have led to litigaUdh lii recent ye^:_ 

As NASSP has often advised its members in the past, no monograph or 
book of any kind can take the place of appropriate legal advice, and the 
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adviser or principal who expects it to would be unwise. But, many legal 
pitfalis can be avoided in advance byjthose involved in student activities if 
they are informed about legal issues. That is the purpose of this monograph^ 
We believe that those administrators and advisers who keep it close at haid 
will find it of great value In keeping them bUt of trouble, while allowing 
them to cany out their work with greater cdrifiderice and proficiency: 



Lvah Cluckman 
Director, Legal Services 
and Government Relations 
NASSP 
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IflMduction to 
The Law 



ll^iThatisthelaw?" . 

Many people see the |aw as statutes passed by 3 legis: 
T ▼ lative Ijody^ach as a state legislature cf the United States 
Congress. Others suggest more cynically that the law is what judges say it is 
in their opinions. _ , . ^ i 

The law is much more, however. Law is not only legislative en- 
actments, it is constitutions, court opinions, governing board policies, 
agency regulations, and cbacJies' rules. 

United States Supreme Court decisions have said that a public school 
educator cannot afford nof to know the law. Starting with the 1975 case of 
Wood V Strickland, the Court has consistently held that violating a student s 
or teacher's federal rights can cause the educator to be liable for monetary 
damages and attorney fees to that individual:"^ \ _ 

Even if ah educator acts in ijnorance of the law, depnving a student or 
teacher of federal constitutional and statutory rights such as freedom of 
speech, freedom of religion, due process of law, access to Chapter!, and 
freedom from discrimination can cost the institution and ihfe individual 

™"^While imposing a penalty for malicious deprivatibii of federal rights is 
understandable enough, the Court added the ejemeht of deprivation of 
"basic " "settled," and "unquestioned" eohstiiutiohal and statutory rights 
to explhd a public school officiar liability. Thus, a pure heart and an 
empty head can cost a principal money. — ^ — 
EducatoN need not be constitutional law scholars, but the Supreme 
Court has very definitely indicated that ignorance of the law is not an 
excuse Educators must be familiar with settled, indisputable, and nnques- 
tioned federal nghts^ Such rights include: the ban on Bible reading or 
prayers in the pubf c schools; segregation by race in classes; suspension or 
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expulsion from school without due process of law; -Senile fequifing all 
students to salute the flag; and different grading pK)licies for blacks or 
whites, or for males or females. 

Thus, public school educators cannot sit back and use ignorance about 
the law as an excuse for viblatihg someone's rights. An affirmative qb- 
tigutwn now exists, backed by the threat of a monetary penalty, for edu- 
cators to learn about the law. 

A second area of potential mpnetai7 liability df all educators and for all 
educational institutions is tort liability^liability for injuries to pereons or 
property; While educators have always faced the possibility of tort sgjts, in 
today's litigation-conscious society, such suits are es^cially prevalent. ^ 

This problem is cbmpbuhded for the principal because student actm 
ties typically are characterized by non-classroom, physical activities. 
Hence, an appreciation of legal reasoning as it relates jo jort liability may 
also save the educator from court-mandated damages for personal injuries. 

Simply speaking, a legal system exists to resolve disagreements and to 
ensure that rules of fair play are followed: Where more than in the public 
and nonpublic schcK)ls is it important to teach that people must resolve their 
differences in a fair way? Therefore, an appreciation of law should en- 
courage educators to function mon?^/r/y as well as more legally. 

Sbtirees of Relevaflt Law 

If it is true that 'Maw is all around us," then this is especially accurate 
when considering law, public schools, and student actiyitie^^^^^ 
sources of law relevant to schools can be identified. These include: 

• United States Constitution 

• Federal laws' 

• Federal agency regulations 

• State constitutions 

• State laws _ ^ _ 

• State board of education policies 

• State department of education regulations X 

• Athletic/ Acti vity associatibh riiles 

' • Local board of educatibh policies v 

• Local administrative regulations 

• Local school rules 

• Coach/Sponsor rules 

• Contracts with unions, teachers, parents, and students: 

Two other significant sources should be added to this list— federal and, 
state court decisions. In their efforts to resolve disputes -Sdid interpret laws, 
policies, and rules, courts necessarily ''make" law^ From all these sources 
come legal dictates that affect the operation of public school activity pro- 
grams. _ _ ... 

How does this discussion of school activities relate to nonpublic 
schools and their empldyees? RealisUcaliy, much of i.ie law discussed here 
does not have relevance to nonpublic schools. Generally speaking, any 

10 
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discussion of federal constituUonal and statutory fights only applies to 
pabttc institutions and_employees. Some exceptions relating to enrollment 
and employment discrimination exist, ^ Neither of these subjects is signif- 
icantly treated in this publicajibri. 

Whether the material about athletic and activity association rales af- 
fects nonpublic schools depends bri whether a schooi belongs to the associa- 
tion in its state. If the nonpublic school is a member, then the discussion is 
relevant; One area that most certainly applies to nonpublic schools is tort 
liability As previously indicated, the law generally does not treat pubUc 
schools and private schools differently with regard to jiability for injuries 
suffered by students and employees, unless some degree of governmental 
immunity has been conferred upon the public schools by the state legis- 
lature. - 

Also, hohpublic schools may face legal problems in the treatment ot 
students arid teachers, not because of federal constitutional commarids but 
because of cdritractual provisions made with these individuals,^ Prbvisibris 
in cmployriierit contracts, schoo] handbooks, and bulletins, have a similar 
impact, as does a statute or constitutional prbvisibri iri the public sector. 
Coritract violations can also result in the awarding of mbrietary damages as a 
remedy for the injured party: 

As the previous list illustrates, a Hierarchy of laws exists in Amenca. 
The United States Constitution is the supreme law of the land and no federal 
or state laws, policies, regulations, and rules cari conflict with it. Whaf^s 
more, no state or Jocal laws, policies, rules, or constitutions can conflict 
with federal 's or federal agency regulations. The list also identifies all 
sources of law that administrator must consider with relation to student 
activities. Finally, local school rules as well as coach or sponsor roles have 
the weight of law in the eyes bf the legal system. 

Judicial AttlMes T^ard Control bf 
Participants and Activities 

Educators haVe supported ^student activities as part bf a total school 
offeririg for many years, and for more than. 50 years^ courts have agreed 
with educatbrs' support In 1932, the Utah Supreriie CoUrt said: 

It is the aim of modem educatore to expand the educatibrial system <o as to 
keep the interest and employ the energy bf school chjldren during their leisure 
time and in this way prevent children from getting [nto mischief and be- 
coming law viblatof^^ These are useful and wholesome preventive measures 
y?^ich save children from delinquency and the state frorii additional expense in 
c^nectibn with penal institutibhs.'* 

Thbugh reasons for supporting student activities may have changed 
over the years, courts around the country have supported studerit activities' 
place iri the school setting: Today's courts have said that these actiyhies are 
*'ari integral and complimentary part of the total school program." 

Who should control these activities arid how exteripive should that 
cbritrbl be? The Supreme Gburt has said: 



ERIC 



4 fynmwamjo the law 



By and large public education m our nation is committed to control of state and 
liKal authorities. Courts do not and cannot intervene in the resolution of 
conflicts which arise in the daily opcraKori of schwl systems. ; 

Gburts have extended this general rule to apply in the area of sludeht 
activities.^ Both federal and state courts have reiterated iheir fcliet that 
judgments about activities and participants in activities shoold be left to the 
discretion of local school officials. Thjs view has been simJarly expressed 
with regard to the decisions of state athletic and activity associatiops. This 
discretibh has been held to even supersede the wishes of parents. 

How far can control over participants and activities be extended? 

In 1906, an Iowa school board adopted a policy disfavoring tootball 
because of potential injuries to students. To enforce its policy, the board 
susj>cnded a student from scjiooi for playmg m a weekend football game at a 
local fairgrounds The game was advertised as a game between teams 
representing the school attended by the plaintiff and a neighboring school^ 
Though the studentjs school had ho official corihectidn with the team or the 
game, the Iowa Supreme Gourt upheld this suspension as within the boa-d's 
discretion where outside behavior affects the operation of the school . 

Although this ruling may not hold Up today, the message is stiH strong. 
If an activity is related to the welfare of the school, when or where the 
activity is held will not likely diminish the authority Of principals over 
student participants. 

More recently, a senior high school student was suspended from cocur- 
ricular activities for three days and not allowed to participate in the senior 
class trip because upon seeing one of his teachers at a local shopping center, 
the student inade a loUd, derogatory remark about him. Though there was no 
express rule prohibiting such behavior, the federal court readily supported 
the principars decision to punish the student for behavior detrimental to tne 

school.'' _ _ __ _ : , J u r 

Despite the breadth of their discretion, school officials do not have tree 
reign over students. In'^Jie same breath that the Supreme CoUrt recognized 
the dbmiharit role of s^^hool officials in operating public schools, it reiterated 
a willihghess to intervene judicially where cbnjtitUtibrial freedoitis are in- 
volved IH the landmark black armband case. Tinker v. Des Moines Inde- 
pendent Communis Schooi District, the Supreme CbUrt found that neither 
students nor teachers shed their cohstitutibhal fights at the schoolhouse 

gate . ' " 

In the wake of the Tf^i/cer decision, cbUrts, especially federal courts, 
have been inundated with challenges to pdlici(?s and decisions of school 
officials. Courts are torn betweeh having to resolve these disputes either 

''against" the board or ''against" the rights of students^ _^ 

This dilemma of students' rights versus educators' authority often led 
courts to expound philbsbphicaliy. A Texas judge wrote: 

Freedom after all is hbt ibmething turned foqt-ioose to run as it will, like a 
thbibughbred in a bluegrass meadow: Freedom in a democracy is a matter of 
character and tolerance The ideal recipient bf it is one who Vdluntanly refuses 
JO sacrifice the commoh good tb personal passion: 
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The Court of Appeals for the Fifth eircoit observed: 
Tinker s dam to school board absolutism does not leave dry the field of school 
discipline : . : Tinker simply irrigates rather than floods the fields of school 
disciplbe: It sets canals and channels through which school discipline might 
flow with the least possible damage to the nation^s priceless topsbil of the First 
Amendment, l^rhaps would be well if thpse entrusted to administer Ae 
teaching of American History and Gbvernmem to our stud^^^ 
efforts by practicing the documents on which that history and government are 
. based. 

Perhaps Federal District Ivdge.Pettme best explained this dilemma 
when -he roftimented: 

This court's role^ of course, is to not inaidate social hbrms or impose its »wn 
view of acceptable behavior. It is instead, to interpret and apply the Con- 
stitution as best it can. The Constitution is not self-explanatory, and answers to 
knotty problems are inevitably inexact: All diat an individual judge can do is to 
apply the legal precedents as accurately and honestly as he can. Uninfluenced 
by personal predilections or the fear of community reaction, hoping each time 
to disprove the legal maxim that 'hard cases make bad law/'^ 

Studying a series of court^pinions on a single subject is often interest- 
ing, demonstrating the dilemma judges face when trying to arrive at a 
balance between recognizing the vast discretion of school officials and 
protecting rights of students, or teachere. The contrpverey over hair and 
grooming rules is an exceUenl example of the cohfusidri that can abound. 

In the late 1960s, many schools either adopted or begaff to enforce hair 
and grooming regulations— not only toward students in general, but espe- 
cially toward students involved in athletics, student gdvemment, and other 
student activities; For every decision that can be found rejecting such rules, 

a decision just as convincing can be fdUnd supporting them. 

One of the most recent cases challenging the hair length rule included a 
study of court decisions aRHihd the country."^ Research indicated that courts 
of appeals in the First, Thir<i, Fourth, Seventh, and Eighth eircuits recog- 
nize a federal cohstitUtional right in one's personal appearance, while the 
Fifths Sixth, Ninth, and Tenth Circuit^ do nqt^ _ 

Fortunately, few cases have come before the cburjs since the 
mrd-1970s. Perhaps the best commentary on the grooming cases cam^ from 
Federal Judge Young, who sarcasticaHy observed that school authorities and 
the complaining students' parents appeared "to be functioning at about the 



same level of maturity 



However, another series of cases challenging the extent of board dis- 
cretion led to a unanimous result; Over the years, school systems and 
athletic and activity associations enacted rules limiting or fdifeidding par- 
ticipation of married students in^udent activities. These prohibitions ex- 
tended from athletjcs, to school offices, to attendance at social eventehke 
the junior-senior prom, semor breakfast, or awards night. Interestingly^ 
these policies were considered an advancement from the previous situation 
in which school attendance as well as participation in cocurricular activities 
were forbidden to a married student. 
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Coart decisions through the mid-1960s upheld such policies;^ how- 
ever, smce then, courts have unanimdusly struck fliem dqwn.^° eourts have 
generally determined that these policies infringe upon the federal con- 
stitutional right to marry, and states and school districts are unable to 
demonstrate a compellirig reason for such policies. 

One further dimension of control over participants and^cUvities re- 
quires discussion. Who h?^ ri(3t heard a fellow educator tament that the 
courts are running the schools? Who has not heard the coach complain that 
he or she cannot discipline an athlete or that he or she will get sued ,jor that 
so much red tape is iiivdlved with due process that it is not worth it? Exactly 
what does "due process of law" mean? How does it apply to school 

activities?. ^ 1 , 

The Supreme CbUrt has indicated that any discussion of due process ot 
law requires a two^paft analysis.^' The first step Is to determine whether any 
federal constitutional liberty or property right is involved iathe cohtrpversy. 
The second step, which comes" onfy if the first part of the analysis is 
atiswered affirmatively, iiivolves the nature of the process due to the com- 
plaining party. _ j _ »». . 

The Fourteenth Amendment commands that no state deprive a person 
of life, liberty, or property without due process of law." Over the years the 
federal courts have had to identify rights that fit the defiiiition of life, 
liberty, and property. Within the school realm, the Supreme Court 
identified the state-created right to attend school as a property right withm 
the meaning of the Fourteenth Amendment. Since that decision in^l 975, 
numerous cases have come before state and federal courts in an effort to 

further define and expand ffiat concept. 

If one cannot be expelled or suspended from school without some due 
process, may one beJxcluded from portion of the educational program 
without due process? For example: Can an athlete be suspended Rom a team 
without any notice of the charges or opportunity to present his or her side of 
the story at a formal or informal hearing? Almost unanimously courts have 
said that only total exclusion from the educational process requires any sort 
of notice and hearing, i.e., due process of law^^^ Thus, a studmdroppjd 
from an athletic teaiti or a student prohibited from participating in the senior 
class trip is hot afforded, as a matter of federal law, any right to due 

process. __ ; 

There have been exceptions to the nearly unanimous general rule 
indicating that school officials can, without due process, exclude students 
from cocun-icular activities: Certainty of one's legal pdsitidii r^iuires 
knowledge of relevant state law as well as knowledge of judicial decisions in 

that jurisdiction. . . ^ ^ r r *u 

For example, within the jurisdjctibh of the CdUrt of Appeals for ttie 
Eighth Circuity the j^ 10 yeare have seen the development of ^ v^ew that 
participation in cocurricular activities is a ''significant" right. That con- 
cept somewhat erroneously taken but of context from a 1973 Eighth Circuit 
decision, fias led both state and federal courts in the upper mid-western 
United States to treat participation in cocurricular activities^ a ^a^otected 
property right within the meaning of the Fourteenth Amendment. 

U 
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In Pennsylvania-, a Sderal court determined that a system's pbh^ 
created a property interest in participating in int^rscholastic athletics. 
Similarly, a federal district court in North Carolina ruled that total exclusion 
from participatibh in all cocurricular activities for a lengthy period of time 
could implicate a protected property right and thus require due process prior 
to the exclusion.^* The New Hatnpshire Supreme Gourt held these activiUe| 
to be "ah integral and imfwrtant element of the educational process. 
These cases^ however, are definitely die exception rather than the ruje. 

Plaintiff^ in other cases involving exclusion from^articipatidn in ac- 
tivities have tried to identify losses ^unplicating property rights. Student 
athletes have claimed that exclusion from participating on a team would le^d 
to a loss of future scholarship opportunities. Courts have not generally 
accepted such arguments from secondary school students because the poten- 
tial for actually securing any scholarship was too tenuous. Other circum- 
stances could intervene which could also accbuht for one's not receiving a 

scholarship. . , . . 

If the court were to determine that no Sderal constitutional ngm to 
property were involved, would any kind of procedural procedure (due 
process) be due? No. One only has a cbhstitUtibhal right to due jirocess 
when there is interference with some cbhstitUtibnaUy protected nght. 
Hence, across the counttry, no protected right generally exists, so no due 
process is required for removal from activities. However, m those junsdic- 
tibns where such participation is protected, the nature of the due process 
required must then be considered. Even while finding the existence of a 
prbtected right, courts have ruled that bnly the most minimal due process 
must then be given to the student. . > . t -a 

The basic idea of due process of law involves notice of the charges and 
an opportunity for a hearing. With these cases^the courts havejeneraUy 
found that the principal or cbach must only tell the student what the punish- 
ment is and why, and allbw the student to explain his or her side of the story^ 
ijefore the decisibn takes effect. No formal heming, no written notice of 
charges, no witnesses br crbss-examination, and no legal counsel are re- 
quired; Only the mbst miifimal bpportunity for a hearing after notice of the 

chjirges heed be given. - , . 

Throughout this discussion of official authonty and due process of law 
flows a general belief that decisions ought to be fair. Toward this end, fair 
procedure ihUst be established and applied in a fair manner to participants in 
student activities.^* The SupremeCourt once stated that it had imposed 
standards hb higher than a fairminded principal wbUld impose upon 
himself " In exercising the^v^t discretion to conti-ol student activities and 
participants, school board members, admihisti^tbrs, cbaches, and sponsore 
are advised to create procedures that encbUrage ariival at a fair conclusion in 

^^'^^ Where state law, school board policies, or school niles have created 
such procedures and applied thfcra fairly, cbUrts usually have rejected pl^ain- 
tiff s arguments until they have given the process an opportunity to operate. 
While courts are not reluctant tb become immediately involved when ftin- 
damental constitutional rights br tax funds are obviously involved, tiiey are 
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much less willing to enter typical disputes Between students, teachers, arid 
schools over school activity issues until all administrative remedies have 
been exhausted. 



Stimmafy 

Educators^must see the "law" as being broader than state statutes, the 
Supreme Court has placed an obligation upon public school officials to 
know the rights of students and employees. ^ 

The other side of the legal coin is ah pverwhelmirig judicial propensity 
to support the rules and decisions of professional educatore. Especially in 
the area of cocuiricular activities, educators have been given a vast dis- 
cretion to implement sound educational philosophies. 
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Contrary to the popular belief held by many principals, the courts have 
left them with extensive control over students involved with cocur- 
ricular activities. Except where basic fundamental constitutional 
rights are involved, student challenges to administrative decisions are 
usually unsuccessful . 

Athletics 1^ ffie Riiles 

In the previous chaptef, the extensive discretion of school boards was 
emphasized and its legal support explained. Athletic and activity associa- 
tibrts enjoy similar freedom to control their own busmess. eoi^_ have long 
recognized that voluntary associations should conduct their affairs as their 
members see fit without judicial ihteiference. - - . 

Sometimes; courts will intervene to review, if not reverse, Oieryles and 
decisions of private associations. As in the cases involving schools, legal 
chalienges focus on three questions: ' 

1. Is the challenged rule or decision within the legal authority of the 

association*^ — — 

2. Is the chalienged rule or decision a reasonable exercise of that 

authdrity? . „ 

3; Is the rule fairly applied under the circumstances.' 

0ne Iowa case, Bmger v. Iowa mh ScMijt Amtenc^AssM^ 
UlustStes the scope of these challenges.^ The IHSAA had adopted a good 
SSt rule that^ohibited beer drinking. The P^^^eS 
mandated six weeks of interscholastic athletic inehgibility for adiletes 
charged with consumption or possession of alcoholic beverages or who were 
in a vehicle in which alcoholic beverages were contained^ 

One evening during summer vacation, William Bunger was a passen- 
ger in a c£ to "was stopped by a highway patrolman. While the other three 
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minors pieaded gciilty to possession of beer, Bunger pleaded not guilty and 
the charges were eventually dropped. Fbllbwing the required procedure, he 
reported the incident to his school athletic director, admitted he knew the 
Beer was in the car, and was declared ineligible for the first six weeks of the 
fail football season. 

Bunger claimed that the assbciatibh did not have the legal authdrity to 
promulgate the beer rule. Specifically, he argued that Iowa cdristitutidriai 
provisions and statutes delegated control of public /educatidri td the legis- 
lature and local boards and that it could hot , be re^delegated td the athletic 
association. 

The Iowa Supreme Court agreed. The cdurt recognized that IHSAA 
rules were hot rules of each individual sch(X)i and thus made and interpreted 
b^ each school. Hdwever, Idwa jaw established a procedure whereby 
IHSAA rules cduld be prdmuigated under the niig-majang aiithori^ the 
state board df public instruction. While other IHSA^ rules had followed the 
process fdr legal authenticity, the good conduct rule and the beer rule had 
ridt. Thus; the rule was invalid. J 

As a second argument, Bunger clayned that the rule w^ not a reason- 
able rule, the rule, he argued, mf^cted tehavior be^ the school's au- 
thority to control. Courts had long recognized that schools could control 
behavior that directly related to tjie welfare and good order of the school. 
The court recognized Jhatjhe influence of athletes afid leaders upon other 
students justified extendjng the authority of a school bbard\. While finding 
no probjem with imposing ineljgibirity for beer drinking duitng the season, 
the court also expressed probable approval of such a rule foKuhcdnvicted 
possession or use during suminer vacation. However,^ a p^haltyxfor merely 
being iii the presence of alcohol outside of football seasoni^dnd the 
school year, and with hb evidence of illegal or improper use, went^Ux) far. 
Again the court ruled for the plaintiff. \ 

Thbugh not raised specifically in the BUnger case, a third challenge 
cbuld questibn whether a legally-adopted, reasdnable rule was fairly appli^ 
tb the individual plaintiff. Such a challenge could focus on claimed iiir^- 
equities in ehforcement^^lacks versus whites, inales versus femajes, ath-\ 
letes versus ridn-athletes. The cdnstitutional command that no state deprive \ 
a person df equal prdtection df the laws is often at issue :^ 

Other arguments could center upon the feimess of the penalty: How 
much is too much punishinent for a given rnisbehaviqr? Also, plaintiffs may 
question the fairness of the process used to detennine the guilt; A clajmed 
denial df due process of jaw wUl be b^ed on tl\e provision of the Fburteenth 
Amendment to the United States Constitutiori which asserts that ho state, 
shall deprive a person of life, liberty, br property withbut due prbcess of 
law. 

Clarification of '*state" and **property" is required. Is a school board 
* 'state" for purposes of the Fburteenth Amendment? Is an athletic associa- 
tion '*state" for purposes of the Fburteenth Amendment? The first questidn 
is easily answered iri the affirmative. As a creature of the state. Ideal school 
boards are inclu(][ed in the meahihg of state. As to athletic assdciatidns, 
courts have debated the issue for years. Today the actions df athletic associ- 

ie 
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ations are unanimously characterized as state actions for legal purposes.* 

Ravine given broader meaning to state, the discussion of due process 
focuses on the existence of a threat to life, liberty, or property. The discus- 
sion centers on whether participation m cocurricular activities is a property 
right. Almost unanimously the courts have said it is no/.- therefore, no notice 
and hearing are required before the penalty is imposed.' Later discussion in 
this chapter will highlight exceptions to this general rule. 



les 



Genetai tnmsM Rates 

Most state athletjc associations have a transfer rule that rendere a 
student ineligible for participation for a stated period of time (semester or 
school year) upon tr^sfer from one high schwl to another: These fransfer 
rules are intended to prevent recruitment of student athletes: Associations 
mitigate the impact of the rule by not applying the penalty when the student 
moved because the parents have moved. Many sfates allow requests fo^ 
hardship exceptions where the student is involuntanly denied the opporA 
tunity to remain living with the parents. -J 

The courts have not bi^eti receptive to plamtiff challenges to transfer 
rules One court after ahdiher has determined that the need to prev|nt 
recruiting outweighs the seemingly unfair effects of applying these 
with little or jio consideration of actual motives behind the transfer, 
courts have found no property rights involved, so fed^eral claimsjo 
process of law are to no avail.** ChalletTges ba??d on burdeijing^the 
stitutional right to interstate travel have also Jjeen tumed^aMde. Th 
timate support for these niles came from a Texas court whrarnph. 
transfer rUle barring competition in football or basketb^l for one year kv^B 
thouxfi the parents themselves changed residence (from Vermont to Tex&s) 
The rule was uniformly applied not only to interstate moves but tojocal 
intrastate moves as well: On appfeal, however, the Supreme Court of 1>xas 
found the nile violated the Equal Protection Clause because the rule, ai^ its 
application, were not re^onably related to the goal of deterring recruitn^nt^ 
Plaintiffs often attempt to prove that the application of the rule, not the 
rule itself, is unfair in their particular circumstances, They have generally 
failed to find judicial support, although a Florida youngstef who mov^^^^^ 
Indiana to live in a more "whblesbBie environment" with his adult brother 

as legal guardian did win his case,' U 

Courts have tended to accept the associations' argument th^ a casef by- 
case decision would be a honetiddus administrative burden. Even in a 
state like Indiana where case-by^case determinations of trans^r motive^ are 
apparently required, student athletes can still lose. One of the associatibn s 



ihvestigatidhs Uncdvered a legal guardianship created for athletic purposes 
and evidence of Undue influence. Hence, the transfer rule was applied.'^ 

TimsNis Mnd PrtmU Seiuots 

Some of the most complicated transfer rules, and seemingly unfair 
applications of them, have involved ineiigiWity and attendance at private 
schools. Although freedom of religion seems burdened by these transfer 
rules, courts have unanimously supported the rules and their appHcatibh,*^ 
When several cases in which the student athletes lost are reviewed, the 
extent of athletic association authority can be better recbghized. 

A toutsiana high school student could not return to His parochial high 
school because a schooi rule prohibited attendance by married students.*'^ 
He discovered he would be ineligible For participation in athletics if he 
attended the local public school which served the attendance area in which 
his apartment was located, because his parents had hot moved to that area. 
To maintain his eligibility, his parents moved in with the newlyweds. When 
the athletic assdciatlbri investigatei it determihed that the move was hot a 
bona fide change of residence, and the player remained ineligible to play 
^n>'vvftere duHhg his senior year. 

A slightly different appircatiph of the same LdUisiaiia High Schdpl 
Athletic Associatioh rule affected eveiy student whd attended the only 
Lutheran high school in the New Orleans metrdpdlitan area.*'* The atten- 
dance districts of private schools were determined by the boundaries of the 
Ideal public high schddl in which that private schdol was physically located. 
Because no Lutheran elementary or junior high schoojs were located within 
the bdUndaries df the district in which the Lutheran high school^ was [ocated, 
all students who enrdlied were treated as transfer ujider the rule and were 
ineligible for one year. Due to the indirect effect on j-eligion aid the lack of 
an equally effective and workable alternative, the rule as Applied was up- 
held. 

Finally, a Nebraska case demonstrates that the student has the burden 
to find out about the rule and be sure he or she is in cbrnpliahce.^^ A job 
transfer led Vincent Compagnb tb rribve with his family fibm Denver to 
Omaha; In Nebraska, schobl districts are vblumirious, and their boundaries 
are irregular and unrelated tb city Jimits. Althbugh the hew reside^^^^ was 
located one block ihside of the Millard School District^ which is a suburban 
district adjoining Omaha, it was still within the Omaha limits. Since 
thet:e was no Cathblic school in the Millard district, Compagnd enrdlied at 
the nearest Catholic high school in Omaha which, he subsequently leafned, 
was located in yet a third schdol district. 

As with the typical transfer rule, Compagno was found not to be 
attending a schddl within the public school district where the family resided 



and could not attend a private school and be immea.aiciy c..s.u.«. 
interscholastic sports: Here, however, the student had no notice of the mie. 
and the court found the wording of the rule wasprqbably not cnderstandable 
to lay persons: Nevertheless, because the student made no effort to learn 
about potential eligibility questions arid bccaus^^ 

Impos^le for the association to have givsn Compagno notice of the rule 

before it was too late, the athlete lost. ' . 

Throughout these cases challenging transfer rules and thejr application, 
courts have found that the prevention of recruiting overrides ^almost any 
other consideration. Apparently, the best protection for students is for 
schools to worJc diligently to make eligibility rules known and their conse- 
quences, appreciated. 

Bm' teams. Girts' Teams, aiitf €oed Teams 

In 1972 when Debbie Reed successfully brought suit in a federal court 
in Nebraska,' her situation was typical of that faced by female athletes 
around the country.'^ Athletic opportunities for girls were_severely limited 
or nonexistent. In Reed's case, no girls' golf team existed, although there 
was a boys' team. Girls also faced the constraints of school athletic associa- 
tion rules which forbade interscholastic competition by coed teams: 

Reed and other cases of that era were built on a demal of ^quai 
protection of the laws guaranteed by the Fourteenth Ameridment. P^^ 
tiffs argued that their inability to participate in inteRcholastic athleU^ 
solely based on classification as female. Defendants, which included aUi- 
letic associations and school boards, countered wuh the arguments that this 
was not a matter for the federal courts; males would dominate the teams; and 
girls would be subjecte/d to a high risk of injury: Where non-contact spores 
were involved and, especially where no separate but^equal team_for gj^^ 
existed, courts generally resolved these controversies in favor of the plain- 

"^^' sy the mid 1970s, cases were filed wherein gmales wartted to par- 
ticipate on boys' teams regardless of the existence of a separate giHs team: 
They areued that the caliber of competition^on giris' teams was infenor to 
that on the boys' teams. Simultaneously, TiUe IX and its regulations ap- 
neared PertiHent provisions of that law and its regulations are designed to 
eliminate discrimination ori the basis of sex in education programs and 
activities receiving federal financial assistanpe. ^ _ 

In particular: one regulation specifically addressed the issue of dis- 
crimination in athletic programs based Upon sex. This regulaticn, in part, 

provides: 

a recipient may operate or spbiisbr separate teams fbi- mem^ 
sex' where selection for such teants^is based upon competitive skill or the 
SuvTty Ihvblvcd is a contact sport: However, where a recipient operates or 
SSSs a Team in a particular sport for member of one sex bat o^^^^^ 
s^n^ no such team'^for memlx.rs Of the other sex,_and »«hletic op^rt^unities 
remembers of that sex have preyionsLy been hm.te^^^^^ 
eluded sex must be allowed to try out for the team offered unless the sport 
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boxing, wrestling, rugby. Ice hockey, football, basketball arid other sports the 
purpwse or major activity of which involves bodily contact.*^ 

In resolving these cases now, the courts^onsidei^both the impact of the 
equal protection clause of the Fourteenth Amendment's well as Title IX. 
While the law is anything but settled^ especiallyjn terms of the impact of 
Title IX, two cases provide some insight: A federal district judge in Michi- 
gan concluded that Title IX actually had no application in a cbritrbversy 
surtdunding a female athlete who wanted to participate bri the boys-bhly 
golf team.^ His decision focused on the view that Title IX applied bhly to 
activities that receive direct federal money and, because rib fideral riioriey 
went to athletics, title IX could not be the basis for a clairii iri federal court. 

It is probably too early tb tell whetheiLthisMichigari case will represent 
the prevailing view of the law relating tb Title IX, although its implications 
go well beyond intenchblastic athletics.^' 

An Illinois sixth grade girl was preveritecLby athretic cbrifere^^ rules 
from participating on a bbys' basketball tearii. Evidence indicated that equal 
funding and facilities were jjrbvided for the girls' team, but that she was 
capable and wanted tb play bri the boys' team so she would face better 
competition arid dcvelbp her own athletic skills. 

Was she deriied equal prbtectibh of the laws? the Court of ApjJeals for 
the Seventh Circuit cbr^luded rib such deprivation had (x:curred because the 
state had a ratibrial basis fbr the separate teams.^^ the state's objective was 
' tb maximize feriiale j5articipatibri iri athreticSvFrom the girl's point^pf view, 
her bpE>brtiiriities to participate were denied, but the court noted that seem- 
ing urifairriess tb brie plairitiff must not itself cause the rule to be bvalidated. 
Was the plairitiff deriied any rights under Title IX? The comt co^^^ 
the priJvibusly-qubted regulation (§86/4 lb) expressly permitt^^^^ 
arid exclusibri of girls from contact sports, the United States Supreme Cburt 
refused tb accept the case for review.^^ 

Plaintiffs have another potential basis for a judicial claim. Iricliviaual 
states may have constitutional br statutoiy provisions which^ legislatively 
authorize or have been judjciaUy interpreted to authbrize rights cf par- 
ticipation beyond those interpreted from the equ^ prbtectibri clause of the 
Constitution or title iX: 

these provisions led a Washington state court tb invalidate a Washirig- 
Ibri Iriterscholastjc Activities Association rule, prohibiting feriiales frorii 
participating on male teams in cbntact sports.^"* The cburt thereby allowed a 
girt to tiy out for the boys' football team. 

Once the controversy oyer girls wariUhg to participate bri boys' teams 
got enorgh attention, it inevitably followed that boys wpiild afgiie fbf 
participation on previbusly all-girl teariis like vpUeyball arid sbftball. Such 
challenges have generally been urisiiccessfiil because thje courts have coti- 
sidered both the lahgua^ arid the spirit of Title DC and the equal protection 
clause tb focus upbri erisuririg arid iricreasirig^/mite athletic (^portunities.^ 
The cbhclusibri was that boys would begiri to clbriiiriate tho^ sixjrts because 
of their gerierally superior physical qualifications and take the place of 
aspiring feriiale athletes. 
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athletic association rule that prohibited boys/rOm participating (m girls 
teaitis, but that case is probably the exception rather than the rule. 

The Minnesota Supreme Court looked philosophically at an athletic 
association rule which resulted in separali seasons and separate teams: 
Schools presented evidence to demonstrate die inadequacy of facilities to 
serve both boys' and girls' tennis teams and swimming teams dunng the 
same seasons. A comprbmise sstablished toys' and jgirls' seasons for these 
sports at different times 'luring the year. Based on the practicaiittes of the 
situation; the court upheld the scheduling scheme, although it explicitly 
expressed its preference for teams which Were not segregated on the basis of 

gender: - — 

0ne other related question has come before the courts in recent years. 
Since the late ISTOs, at least four states have operated girls' basketball 
programs under different rules than boys; basketball: In those four states, 
the so-called "halFcoUrt" game was played wherein three members play as 
forwards and aeither group crosses th<^ center Hne: _ _ 

Plaintiffs argued that they were denied the full develbrment of their 
skills the full pleasure of th; game; the opportunity for intensiye physical 
conditioning, and the Chances for college ath[etic scholoTships. Defendants 
countered with the arguments that games were more exciting because they 
were higher scoring, more girls coujd participate, half-court games actually 
require more agility andlkill; the half-court game is better adapt^ to the 
diiFfering physical characteristics and capabilities of females, and the game 
had become a tradition in the state: - 

While the challenge in Arkansas succeeded, challenges in Okl ihoma 
and Tennessee failed.^* Agmn the ^ual protection clause and Title IX were 
bases for the plaintiffs' claims and, interestingly all three courts interpreted 
their impact differently in arriving at their decisions. . 

Some Unanswered questions still exist in this area. How "equivalent 
is providing girts with volleyball and boys with fodtball or girls with softball 
and boys with basebaU? Can girls be deprived of the Opportunity to p^- 
ticipate in contact sports by the unilateral decision of the athletic associa- 

"°" 'on this issue; the Court of Appeals for the Sixth Circ it indicated that 
such a decision nitist be based on the individual determinations of school 
systems that are recipients of federal financial assistance; individual boards 
may view thejrevious and curi-ent oppdrtunities available to female athletes 
in their system differently." _ 3 c lo-ru- • i. 

How different can the activities actually be and still be equal.' lUis is_a 
question similar to th^t raised in the boys' versus giris^ basketball rules. Jn 
gymnastics, girts use Uneven parallel bars. In swimming or track, the 
particular events may be shorter or conducted differently for females. _ _ 

Given the tenor of the times, the best course of action is to provide 
athletic opportunities that are separate, but are as equal as possible^ and to 
allow mixed team competition when ability earns such a position. Judicial 
challenges to prphibitions based purely on participants' sex are not likely to 
disappear in the foreseeable future: 
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One of the problems administrators of athletic proerams taced^aunng 
the i97i5s involved participation of handicapped athletes. The number of 
reported cases on this subject is relatively smail, so broad genei^izatiohs 
are both difficult and uncertain. Passage of the Rehabilitation Act of 1973, 
which included the provision popularly referred to as Section 504" 
(§504), has hot made resdlutidn of these issues any simpler: 

No otherwise qualified handicapped individual in the United States, as defined 
in section 706(6) of this title, shall, solely by reason of his handicap, be 
excluded from participation In, be denied the benefits of, of be suyecied to 
dlscnmihation under any program of activity receiving Federal financial as- 
sistance. 

In two New York cases, in the mid '7ds, high school^^^^^^^^ 
physical handicaps (eye and ear) chailenged local school boa^^^ 
that were based on the fecommendation of the board's medjca^ 
the dangers in contact sports were too great to permit parti^^^^^ 
thbie cases, even where medical testimony conflicted, the deeisibhs'bf the 
boards were judicially upheld. However^ a 1978 New York state case was 
decided in favor of the plaintiff on essentially the same facts. 

Irbhically, the victorious plaintjff had brigihalLy filed her complaint in 
a New York federal cour^ claiming a violation bf §504.^^ All cases brought 
under §504 require consideration of three questions: 

1, Is the plaimiff a handicapp^ 

2, Does the activity or program receive federal fihahcial assistance? 

3, Is the plaintiff an otherwise qoanfied handicapped individual who is 
being excluded from participation solely by reason of the handicap? 

In denying the plaintiffs request for a preliminaiy injunction, the federal 
court concluded that the plaintiff was not ^'otherwise qualified" because of 
the reasonableness of the determination that the risks in participatibn were 
too great. The student went to state court and wbn bh the basis bf state 

law. _ _. . 

A recent New York case offers^a similar analysis and conclusidns with 
regard to §504,^^ although the complaint did nbt involve participatidn in aii 
athletic program, the studenj had such seribus, cbhgehital physical handi- 
caps that a full-time aide and special trahspbrtatibn and mdvement pro- 
visions were necessaiy during the regular school day. In considering the 
plaintiffs request to participate in a schbol-spdnsdred trip td Spain, the 
school board determined that the student would have td have an aide accom- 
pany her to deal with the physical handicaps. . __ 

When the family expressed ah unwillingness to provide the aide^ the 
board refused the student's reqiiest td participate. Apparcntlx the federal 
court was indicating that vvhile §504 might create demands for the regufc 
school program, it did hot necessarily place sirnihu- burdens on t^^^^^ 
system for all school-related activities or for portions^f a pauticulffl- activity^ 

It is alsb important td recognize that the court easily dealt with the 
question of whether this was a program or activity receiving federal finan- 
cial assistance. The cdurt simply concluded that even though the students 
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activity. u * kcATf 

A controversy in Texas caused a federal court to determine that §3W 
must take precedence over the application of a typical athletic associatidn 
transfer rule.*^^ Because he was suffering severe psychiatric difficulues, the 
court concluded that tl.e plaintiff was haidicapped within the meaning of the 
statute. Living with his grandparents (eyeathough his parents were living in 
another Texas community) and p^icipatihg in interscholastic football rep- 
resented a reasonable way to serve the needs of this Handicapped child.. To 
prevent his being discriminated against because of his^ handicap, the court 
granted a request for a preHm|naiy injunction. No trial wias ever held. 

yowever, the case became more sighificaht because of a decision by 
the Court of Appeals for the Fifth eircuit following an ap^al by the athletic 
association. The question of attorney fees faced the appellate court: did the 
federal statute permit awarding attorney fees in cases invdlving deprivation 
of civil rights in these §504 cases? The court concluded .thit attorney fees 
were possible and renianded the case to the district^duit for determination 
of the amount of attorney fees.^^ 

Although the student had ^duated, the athletic association was left 
with the sjpecter of paying several thbusaird ddjlafs in attorney fjees for 
having originally refused to allbwl the student to participate. At that tinne, the 
Texas University Interecholastic Leagiie had ndprdvisions to consider hard- 
ship exceptions to the general transfer rule; such process might have elimi- 
nated the loss of such a case in court. 

Most athletic associations have rules prohibjting 19-year bids from 
participation or limiting participation to four years or eight semesters of 
continuous attendance after the ^ginning of the ninth grade. Some states 
begin mbhitbrihg the cdntinuity grade level progression as early ^ siXth 
grade to ensure that any failures arc fo^ academic purpbses oiHy. Tfese rules, 
are intended to ensure fair competitjon, protect the younger and less mature 
athletes frbm dlder athletes, prevent academic decision^ from l^ing made 
for athletic purposes, and avoid rewarding academic failure. 

Two Fldrida cases represent exceptions tb the consistent cdurse of 
judicial dpinidns that uphold these rules bbth as written and as applied. In 
both instances, a Florida state appellate court detennined that the hardship 
cdmmittees should have considered jhe studehtsV evidence as sufficient 
grounds for grantjng an additional period of eligibility under the undue 
hardship exception: Such decisions stand in contrast to the jgenerally^held 
view thepl^ntiff has to denmonstrate the urireasonabTeness of the 

Even the special circumstances sunouhding the studehts' request tfiat 
these rules not apply have hot changed the outcome. Two Missouri student- 
athletes had experienced extensive health problems during tfieir younger 



2^ 



EKLC 



Gmnoi OF Sttmivts 1 9 



years, causing them to be excluded from athletic competition during their 
senior years/*" A Georgia student quit high school for a year and a half to 
help support his widowed Tnother who was suffering emotional illness The 
rules were supported in both irisiarices.'*^ 



Oai-df-SeBool inctdints 

Greater meaning vvill be given to this analysis of cases if re^^^ 
conjunction with the discussions surrounding the fiHn^er cas 
discussion at the begiririing of the monograph about the extent of s^^^ 
board arid athletic association authority. These cases concern jneligibility 
determiriatibris because of incidents not directly related to the school setting 
or participation as a team member. _ ^_ _ 

Athletic associations maintain rujes which limit if hot cbriipletely pro- 
hibit participation in a sport outsjde the school setting during the course of 
that particular interscholastic sporti Plaintiffs are not usually very successful 
in these cases. In other cases m which courts did not find property interests 
that are protected by due process of law, athletic associatibris demdrislrate 
judicially-accepted rational bases for this rule by emphasizing the need to 
protect student health, avoiding interference with schbbi work, maintaining 
a concern for the w hole team, and prbtectiri^ interscholastic competition 
from exploitation by those sponsoring the butside events, Once again, courts 
did not consider tjie fairness of the applicatibri of the rule updil individuals, 
but rather considered the rale in the abstract. __ 

Whether the student had ribtice bf the rule prior to imposition ^f 
ineligibiiity may be a Factor. However, in drily one case did the outcome 
turn on the question of notice.'*^ Plaintiffs have lost when they had no notice 
of these rules as well as wheri they had ridtice,'*^ In one case, the court did 
not even consider the question of whether the plaintiffs had notjce of the 
rule.**^ In another, the cburt pointed but that the evidence conflicted about 
what high school coaches kriew arid said, about what Babe Ruth teague 
coaches knew arid said, arid 4bdut what the student-athletes actually knew, 
and still the sluderit Idst his eligibility."*^ 

One exceptidri involved a New York high school giri who practiced 
with a cbllege team after failing to make the boys' soccer team and after 
being told that it was tod late to tiy .out for the girls' team."*^ Originally, the 
rib-butside-participatidn rule provided for loss of all future eligibility in any 
interscholastic sports, but, upon appeals following assbciatibri pnKedures, 
the perialty was reduced to one year: The athletic^assbcjatibri argued for the 
presumptidn that ''all people Icnow the law.r' The New YoHc state cdUft 
found that the association had offered no evidence that the plairitiff knew dr 
shdiUd have known about the rale: This case, which held that the burden 
was dn the association rather than the. student tb prove the student knew 
about the rale, is a gross exception to the cbmmbri view df cduits abdut the 
matter of notice of athletic assbciatibri rules. 

Athletes have also challenged rules which prohibited dr limited outside 
athletic participation outside the season amf outside the school year itself: 
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Again, courts have found no federal constitutional rights, and the associa- 
tions have demonstrated a rational basis for such rules. The asswiations 
have argued that the rule is intended to control dver-zealdus coaches and 
parents, protect student athletes from undue uessure, prevent the wealthy 
from enjoying special benefits, avoid the use if camps for recruiting pur- 
poses, prevent conflicts in approaches between school coaches and camp 
instnactors, and ^st student developmeht by exposure to numerous sports 

at an early age. ji i i — j 

A New Hampshire case demonstrates the creativity of the judicial mind 
which allowed the court to recognize the same principles of upholding these 
ineligibility rules while assuring a result for the plaintiff "^Mn the spring of 
1971, after tte conclusion of the high school basketball seaso^^ a student 
played in ah Order of DeMdlay-spdnsoiied basketteU tounianrient. TO^^ prin- 
cipal, accbrdihg to testimony, wished the students good luck as they wem 
off to the tburhament. Sddh after their return, the principal notified the 
plaintiff of his ineligibility to participate based on a New Hampshire Ihter- 
scholastic Athletic Association rule that requjred ineligibility for one calen- 
dar year. This incident had occurred in the spring of the year^ and 'iie cour«: 
determined that ''calendar year" mu^t mean January 1 to Decer iber 31 of 
the year in which the incident occurred: Therefore^ the studeht Wsiuld be 
ineligible until January 1 , 1972. Seemingly, the studeht would miss little, if 
any, df the 1971-72 basketball season due to this imaginative ihtefpretation 
df the rule. ^ ^ 



Team ind ScEool Penalties 

What have been the nature of the team arid school penalties levied and 
for what reasons have the penalties been imposed? For using three academi- 
cally ineligible players, ojve school was required to forfeit three footbai 
victories and thus be eliminated from state playoffs.^^ A"o^her schTOl w 
required to forfeit its league chairipidnship as wellas the playoff receipts for 
having used a transfer player when the association determined that the 
parents' iribve was riot a bona flde move within the meaning of the rule. 

Aliquippa High School in Pennsylvania was required to forfeit all 
football arid basketball games during 1973 and 1975 in which acaderifiically 
ineligible players were used;^' the school board, the high school priricipal, 
and the football and basketball coaches during those seasons were alsd 
officially cerisured; and the footbaU and basketball teams were irieligible fdf 
playoff cdmpetition from 1976 through the 1978^ school year, 

Fdf violation of an ami-recruiting rule, an Ohio high school was pro- 
hibited from fielding a football team for ope year,^arid the two boys involved 
were declared forever ineligible to participate iri interschdlastic sports at that 

school. - ~ 
Fighting after a football game caused a Peririsylvariia high school to be 

officially censured, placed on twbryear probatidri, arid prohibited from 

holding practice or athleti<L events after 4 p,m.^^ 

The Louisiana High School Athletic Assdciatidri pronriulgated 

making individual schools respbrisible for the behavio^rjof their supporters; 
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After a full hearing, the assbciatibh found Fehtph High School guilty of 
unsportsmanlike conduct because a spectator had abused a referee after a 
basketball game:^^ As a penalty, for a bheryear period the school could not 

participate in events at which that spectator attended. 

A Florida case illustrates the expansive authority given to the athletic 
associations by the courts. When his parents divorced, Chris Bradshaw 
changed residence and became ineligible under a typical transfer rule He 
suited up for two games alUibugh he never played. When the vio 
discovered, an application was made for a hardship nijing^ and the assTC^ 
tion granted the request. However, the association then required the high 
school to forfeit the two football games for havuig an ineligible player, 
despite the fact the vidlatioh was unknown, no recruiting was involved, and 
the assbciatibh was willing subsequently to give the athlete a hardship 
exception! The association won. 

The courts have cdnsistentjy Indicated an unwillingness tb interfere 
with bperatidhs of private, voluntary associations. If the penalties or rules 
are tbb harsh, the courts tell the> complaining parties tb gb back to the 
assck:iatidn and work to change the rules. ^ ^ 

Again, dutcdmes do not differ just because many inhweht individuals 
are penalized in the process of imposing the penalty. Even the afguments df 
the spectatdr in the Louisiana case— that she vvas being deprived df First 
Amendment rights of free speech, free association, freedom df assembly, 
privacy, and procedural due process— did nbt convince the court. The 
Louisiana state court concluded that even if there were a cdnstitutional nght 
td participate in athletics or a constitutibhal right td attend athletic events, all 
participation is subject to reasonable hoh-discriminatory limitations, and 

crowd control represented a reasonable objective. 

Another Louisiana case represents dne example of a plaintiffs suc- 
cessful complaint about the applicatidn df a rule and subseqaent penalty. . 
Early in the 1978 school year; a teacher-coach in a eattiolic high schobl 
spoke to students at a Catholic elementary school about the scholastic and^ 
athletic programs at his schddl. After conducting an investigation, the 
association found the schddl and coach in v[olation of an undue influence 
rule and im{X)sed certain penalties on the school - 

The coach's claim df a denial of his freedom of speech under the First 
Amcndmeht was dismissed by the trial judge without any trial. The cdach 
claimed that the rule was vague as written and thus not reasonable or 
uhderstahdable. He also argued that his exercise of free speech was penal- 
ized by the association. On appeal, the Court of Appeals for the Fifth Circuit 
reversed the decision of the lower court and remanded the case for trial td 
alldw the plaintiffs to prove their alleged cbhstitutiohal vidlatidn. 

It must also be remembered that a penalty unsupported by any credible 
evidence can be disallowed by a court. When a Texas association's im- 
position of penaltjes on certain boys' baseball and basketball teams was 
challenged in court, neither the trial nor the appellate judges could find uny 

evidence to substantiate the charges.^^ 

Regardless of the outcome bf these two cases, the extensive authority 
of the atfilitic association to. impose penalties for niles' violation-remains 
undiminished. } - 
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The cases discussed in this section are generally unre]ated to each 
other, although the first cases do relate to freedom of religion^ 

Some conference and athletic association rules barj^embership b^ 
private schools. Federal courts have upheld the rules in two recent judicial 
challenges.^^ No burden pri the free exercise of religion was found while a 
rational basis for the exclusidri was demonstrated: Because private schw^^^^ 
generally have ho defiried attendance areas, enforcement of transfer and 
ahti-rechiitmeht rules wbuid be impossible. 

A membership requirement of the Arkansas Activities Association, was 
challenged as a burden on the free exercise of religion by a denomihatiorial 
school. To join the association, a schooj w^ required to satisfjLaccredita- 
tioh standards of the Aricansas State Departipeht of Education, The church 
school rejected any elements of state authority over the bperation of the 
school arid had no intention of seeking state accreditatibri. JTie Court of 
Appeals for the Eighth Circuit upheld the assbciatibh's nile. 

A ban on wearing yarmulkes (skullcapsrdurihg basketball games was 
challeriged by Orthodox Jewish student-athletes. Their religious beliefs, 
they alleged, required their heads be covered uriless the students were 
Unconsciou^mmereed in water, or in jmrtiediate danger of losing their 
lives. For some time these athletes had been allowed to wear the yarmulkes 
with no inciderits of injury to ahy^playere. _ 

Model rules of the National Federatidri of State High School Associa^ 
tions were adopted by the Illihbis assbciatidri, however, and included a ban 
on this appareh Neither the Natibhal Federation nor the state association had 
any evidence of even one instance of iiyufy caused by the weanng of 
yarmulkes. In fact, the Natidriai t^edefation had conducted a survey of 
coaches and found that they were overwhelmingly in favor (6 to 1)^ of 
retaining a previous rule whfch allowed the wearing of soft berets to which 
the yarmulkes were very similar, the court deterniined that a fundamental 
right to the free exercise of one's religion was^ burdened by this rule and 
prohibited its eriforcemerit. However, the Court of Appeals remanded ihe 
case tb explbre the safety question and the specifics of the religious requirer 
mehts further. 

Plaintiffs were successful with their judicial challeriges in the following 
fdUr cases: 

• Illinois law provided a process for trarisferring real property from 
one school district to a Jieighbdririg schddl district for Jie edu- 
cational welfare of the pupils irivolved.^^ The home system had no 
tennis team, and the athlete wanted to participate on such a team. 
The parents followed the prdcess of transferring their property to a 
neighboring systejn which had a tennis te^. 

• A Florida Activities Association rule limited the tiumber of players 
who could suit up for state football playoffs to 4^^ 

having allowed an Urilirtiited roster during the season. ^ Both the 
trial court Jhd appellate court found the rule to be arbitrary arid 
: irrational. The trial judge stated: 
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FobtbjUl is an American tradUion which has formed a great cbrnersibne, in 
shaping the lives of literally millions of Americans. It [s uniquely adapted to 
educating our youth to the unquestioned merit of mental and physical dis- 
cipline, wholesome and worthy competition under rules of gcx^ sportsmanship 
and fair play, and the achievement of excellence. Americans who have drawn 
upon their early lessons in football include Presidents Reagan, Kennedy, and 
Eisenhower and Supreme Court Justice White, thus, while football may be a 
privilege, it is an C'ssential part of the American educatibhal mosaic. 

• A South Dakota school system sued the activities association be- 
cause its policies discriminated against schools with small en- 
rollment by allowing schools witii the largest enrollments to have 
two chances to qualify for the national tburhameht of the NMonal 
Forensic League, the federal court found ah unlawful denial of the 
equal protection of the laws; 

• Many statesjecently adopted open meeting laws to assure that the 
public can monitor the activities of public officials. A television 
news director was denied access to a committee meeting of the 
Louisiana High School Association. He successfully argued that for 
purposes of the open meeting law the asscKiatjdn was a public body 
and Its meetings must be bf^n to the public.^ 

The following cSses, although factually uiirelated to each other, have a 
common message— courts are generally staying out of the business of ath- 
letic associations: iCf ' 

• A South Dakota rule required that prior to participation in attiletics, 
a health statement must be secured from a medical doctor or a 
licensed four-year-cdliege-tfained osteopath. A student w^ted to 
secure his health statement from a chiropractor: the court upheld the 

rule.^^ , : 

• A Georgia football referee had admittedly assessed an incorrect 
penalty arid adversely affected the playoff hopes of a hjgt school 
fbbtball team. In reversing the trial court, the Supreme Colut of 
Georgia said that plaintiffs had no constitutional rights ihvolvejJ arid 
that state courts in Georgia had no auffiority to review the decisions 
of fddtball referees^^^ ^ 

• A runner claimed that a fou^by a cbmpetitbr kept hirii fixHri qualify- 
irig for a prestigious track meet. His appeal to the state association 
was refused, though no meet official was iri' the area where the 
alleged fou[ occurred; A trial court ihjurictidri to allow participation 
was vacated by the state supreme court brie day later. 

• the Ohio association adopted a hile makirig all dUt-df-state residents 
forever ineligible. A Kentucky residerit whd erirdlled in a neaAy 
Ohio Gatholic scfibol failed to cbrivirice the cdUrt of the arbUrariness 
of Se rule or^the deprivation of ariy cdristitutional rights,^ 

In 1938, the Supreme Court set the tdrie for the next cases.^' Membcre 
of a high school football tearn were given a small, gold football worth a few 
dollars as an afier-the-seasbri awaid. this vioiadon of an associafion rule ' 
caused ineligibility for brie year, even though the awarfs w^^^ returned 
when the viblation was discdvered. The Okl ahoma court said that if the rules 
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or penalties were too harsh; the member school should change the rules arid 
the cont versies should stay out of the courtrbbm. 

Sctauul and School-Related Orgaiiizatioifs 

Through the years, most controversjies about school and school-related 
brgariizatidris have arisen at the; post-secondary level. Qfficial recogriitiori of 
the studerit drgariization is usually the issue because it may give rights 
relatirig to use of school facilities and school channels of cbmmuriic^tibri. 
Also, riieriibership or parti iipation^in organizations not bfficiajly sarictibried 
by the school may cause the imposition of certain^4>ehalties, -Iricluding 
removal from school, or ineligibility to hold certain bffices bi| participate in 
other leadership activities: - * y/' C ' 

The bulk of these cases arose during the last 50 years wh?re state laws, 
board of education policies, and school rules were adbpted tb;eliminate the 
morale and discipline problems caused by secret societies including fra- 
ternities and sororities at the secojidary level. Today's generally estab- 
lished law is that the state may prohibit the existence of, or membership in , 
secret societies if it chooses to do sb^jVbry feW bf these policies have been 
judicially challenged in the last 20 y gars. 

A Michigan school board policy, forbade recognition of groups thr t 
advocated ''controversial" ideas bf stressed /'one side' of issues^ The 
decision as to which grbups to recbgriize y/as left rompjetely to the pritici- 
pal: His refusals to recbgriize the Murilfdrd Committee to End_Stress and the 
Mumford Young Socialist Alliarice were chalfenged by several high school 
students clairifiirig violation of First Amendmsnt ligFts: 

Fbllbwirig ari arialysis very similar to thul conducted in the Tinker case, 
the court found rib evidence of any past disruption of the orderly bperatibri 
of the school br ariy plans for the fuUire dimiption of the school. The court 
ordered the studerit bfganizations be given official recognition, no penalties 
be iriipbsed, arid the defendants pay the plaintiffs' costs and reasonable 

attorney fees.^"* _ _ _ , . . 

Where constitutional rights are not obviously related to the<lecisidri or 
policy, the school boards are more likely v^o be judicially supported. An 
Ohib high school band was invited to participate jri festivities cbrinected 
with the Orange Bowl in Miami, Florida, during Christriias vacation. Ex- 
penses were to be borne completely by a barid bbbster club. Based on a 
board policy prohibUing ''long, experisive, out-of-state trips," the board 
refused to approve the trip; 

Finding no constitutional right tb participate iq the activity and no 
evidence of lack of approval due tb the,j?xercise of some cqnstUutional 
rights, the court dismissed the plaintiffs' cbmplairit without a trial. Inter- 
estingly, the judge suggested iri his clbsirig remarks that^he coul^^^ 
reasons why the band could ribt gb without the board's ipprovatsince the 
board had indicated there would be no retaliation against a(nyone who went! 
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^steffl/Bttildiiig Riiles aitil Eligibili^ 

The point has bctn stressed repeatedly that courts are very reluctant to 
interfere with the FK)licies and decisions of school official This is also true 
when the issue is the applicatidri of a variety of system policies and school 
niles^ . _ . 

Several challenges have been raised involving student participatibn in 
the graduation ceremony, the Casey (Iowa) High Schooi graduation cer- 
emonies of 1918 were marred by the refusal of several se^nior girls to wear 
caps and gowns as required by jxjard poljcy: After some arguments ovei- the 
poor fit of the caps, that reguirenaent was eliminated. However, the young 
ladies still refused to wear the gowns provided because they smelled 
strongly of the formaldehyde with which they had been recently fumigated 
by the city health department; 

More recentiy^ a North earolina graduate wore brushed cjenim pants 
and a pair of dress boots to the graduation ceremony. The principal f erased 
to allow him to participate in the ceremony because a pieviously-posted 
dress code required that ntales wear **dress pants as opposed to jeans," 
"shirts and ties," and "shoes and scK:ks." ^ 

In both instances, the Juestioh of whether the student was entitled to a 
diploma was not the issue. The courts found that students had no con- 
stitutional right to walk across the stage, although they had met the gradua- 
tion requirements and must be given their diplomas On the other hand^ an 
ehio student who had graduated during the school year sought perinission to 
participate in the June graduatibn ceremonies. Although the system had no 
policy, she was told she could not participate. The Ohio court ruledjn her 
favor and recognized ''her right" to jparticipate in the graduation cer- 
embhies.'^^ The cbUrt cited no legal authority to support the existence of 
such right. 

Numerous challenges to school decisions affecting student eligibility 
for cbcurriculaf activities relate to the application of rules against drinking 
alcoholic beverages or using drugs: 

• A student who drank wine at home during the lunch hour was 
suspended from school, expelled from the Natibhal Honor Society, 
and forced to resign from a school pep brgani^.^tibn.^^ 

• Members of a school hockey team were susj^noe \ frbm the team for 
six weeks for violating known training rules. The incident occurred 
during a weekend trip out of tbwh and while the team was staying at 
a hotel under the supervisibh of cbaches and pafenls.^^ 

• Several Nebraska athletes were rembved perrnanently froni the 
boys* and girls' b^^ketball teams for'tiritiking at a party in aj)riv^e 
home during the basketball season in violation of coaches^rules. 

• A Nebraska student was suspended from the wrestling feani for six 
weeks, and a Texas senibr was removed from the National Honor 
Society after each was observed drinking in public* 
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In all but the last case. Warren v. Nationui Association of Secondary 
School Principals, the penalties imposed by the school officials were up- 
held. _ _ _ ^ 

What are some of the key legal messages gleaned from these cases? 
Following seemingly fair procedures to arrive at judgments and impose the 
penalties is important, as is evidence that the students had prior knowledge 
of the rules. Even when the mitial stages of the procedures used to determine 
guilt are flawed, later efforts to remedy that defect may be adequate. The 
courts have applauded provisions for some internal administrative review 
opportunities. Admission of guilt by the studeht hot drily makes the admin- 
istrator's or coach'^s job easier, but reduces the legal expectatidri relating to 
investigation and certainty of guilt^^^ 

Why was the plaintiff successful in the Wdrr^n case? The cdnstitution 
of the local National Honor Sc)ciety chapter established certain procedures 
for removing a student from the brgariizatidri, ari(i the court concluded that 
school officials did not follow the due process niles they had established. 
(The National Association was riot held liable fdr the chapter's actions:) 

Earlier in this monograph, the United States Supreme Court case of 
Goss V. hbpez and the two-step due process analysis were discassed. 
Several of the cases presented iri this section occurred prior to the Goj^ 
opinion and contained legal analyses df due process that may be outdated. 
The 1975 date oi Gpss v. Lopez \i piyotal in appreciating the legal meaning 
of property rights ^d procedural due j5rocess of law in school cases. 

The nature arid applicatidn of a rule is only part of Uiejjdssible legal 
challenge. The exterit of the pen^lt>^ may also be challenged. Penalties have 
ranged frdrii cdrilplete removal, to a 40-day suspension from cocurncular 
activities, to a four month's suspension from all cocurncular activities,^© 
prbhibitirig a student to be a candidate for student council co-president. 

Courts are historically so reluctant to get involved iri secbrid-guessing 
school officials over the extent of the penaUy, that iri riibst cases cited above 
the plaintiffs did not even raise legal challenges to the exterit of the penalty . 

Many educators faced with resolving the difficultarid emotional deci- 
sions required when rules are applied, look fpr ways to avoid making those 
hard decisions: One possible solution is to have sdrile process whereby other 
student members of the organizatibri riiake the decision about a fellow 
student's guilt or innocence and the exterit of the penalty. A Tenth Circuit 
case focused on a constitution for the studerit government that had been 
adopted by the student body itself, the constitution imposed a good citizen- 
ship requirement for studerit couricil membership. Standing on tfiat^j^^^^^ 
vision, the principal refused to allow a student to be a candidate for student 
council co-president because iri the past, the student had written remarks 
criticizing the priricipal arid the student council itself: 

the court deterriiiried that because it was the stuSents' constitution for a 
studeht orgariizatibri, arid because no state law or governmental action was 
actually irivolved iri deriyirig the studen^the opportanity to be^ candidate, 
no basis existed for the case ever to come to federal court.^ The court did 
not everi discuss any question relating to a possible burden on the student's 
exercisirig his right of freedom of speech in his original writteri reniarks by 
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the later decision to prohibit his candidacy for office. 

No other cases have supported jeavinjg the decision to the stu& 
participants. Apart from the question of wh^ether this case wow/flfbe followtd 
by any other courts, is the question of the educational and ph^^^^ 
approprrateness of such administrative behavior Student activities admin- 
istrators should not take comfort in the outcome of this case. 

The several cases just discussed offer instructive examples of how 
school officials can make the decisions that they believe are best for the 
system and for the individual and do so within the framework of law and 
fairness. 

Buhtman v. Board of Eduvation illustrates the belief that^c^twi <w/mm- 
istrmion makes good law:^^ In January 1980^ the Sufferri High School 
hockey team went to Saratoga, N.Y., for games oh Friday and Saturday. 
Several parents accompanied the team arid the coach. At about 1 1:00 p.m. 
and again at midnight, a bed check erisiired that team members had obeyed 
the instructions to remairi in their rooms with their lights out. Sometime 
after midnight, however, the coach heard a ridise that led him to check on 
the team. He discovered players smoking marijuana and drinking beer. 

The coach confrbrited each team member, arid all except one admitted 
that they had been dririkirig or smoking. During the evening, the coach 
discussed the incident with the team captains and at least one parent: On 
Saturday he cbritacted the high school athletic director, they decided^to take 
up the riiatter again dri Monday morning. The coach also informed the 
jjarerits present about what had taken place the previous evening; 

Ori Monday, the principal, the assistant principals, the athletic director, 
arid the hockey coach asked each boy: 

1. Did you smoke? 

2. Did you drink? 

3. IDid you participate in providing the beer? 

4. Who should be exonerated? 

The responses agreed with the facts thait had been gleaned at the Saturday 
meeting of the co^ch and players. j 

The training rules and perialties \yere known by each of the athletes as 
they had been read and explained by the coach to the athletes. 

The following day the priricipal notified each team member in writing 
that he would be suspended from the hockey team for six weeks based upon 
the rules and perialties that had previously been adopted. Soon thereaf^^^^^ 
several parents offered the principal some alternatives for consideration: 
The principal iridicated that he would consider them, but as the admin- 
istrator, he had to make the decision. Ultimately, he stood by his original 

decisibri. _ _ _ ____ 

In a' typical Fourteerith Amendment due process jmalysis, the court 
concluded that probably no protected property right was involved in par- 
ticipatirig in ccK:urricular activities. However, the court indicated it wbuld 
consider what due process ought to be given. Upon consideration^ the court 
cbncliided if any due process had been constitutionally required, it had 
surely been given by school officials. The coach's process was fair, and the 
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principal's process was fair and appropriate to the circumstances: The 

plaintiffs complaint was dismissed by the court. 

When in doubt about the process legally due, it is safest to provide 
some minimal procedures to dembristfate an effort at fairness: 

Freedom of Religion aiiil Speeeli 

Congress sHall iiiake no law respecting an establishment of reiigion, or pro- 
hibiting the free exercise the.^of; or abridging the freedom of speech, or of the 
press; or the jight of the people peaceably to assemble, and to petition the 
Govemment for ?. redress of grievances:*' 

The First Amendment explicitly protects the rights of speech, press, 
assembly, petitioning the govemment, ho establishment of religion, and free 
exercise of religion: Additionally, the rights of free association and privac;y 
have been found by the courts to be implied within the words and spirit of 

the amendment: — c i i-.- • 

Many First Amendment issues have been raised in school htigationjn 
the last two decades. In the early 1960s, freedom ofjeligion was a great 
concern: By the late 19ffis arid early 197ds, freedom of speech ani as- 
sembly were the bases for many legal challenges. In the early 198Us, 
freedom of religion had returtied to the forefront. _ _ 

In 1962-63 the Uriited States Sujireme Court ruled that the Urst 
Amendment prohibited the recitation of the Lord's Pi^yer and reging from 
the Bible in the public schools.^^ Since thatjime; innumerable efforts have 
been made by schools to avoid the full impact of those decisions The 
consistent results of these cases, however; have been the continued pro- 
hibitiori of religious activities in public schools. ^ , l j 

Iriterestirigly, with the j98es came suits challerigirig school boa^d 
policies or decisions that did not allow religious activities, rather than suits 
to stop such activities. Two similar cases, Johnson flramfon, arose over 
studerit requests to organize voluntary prayer or Bible study groups and be 
recognized as official sehSol activities.^' Whether before, dunng, or after 
school, the groups desired to hold voluntary meetings at the schqol K'Uh or 
without faculty supervision. In bbth instances, the administrators T>i*chool 
bdanls refused to grant perraissiori or recbgnition. 

Arguments based on the free exercise of religion clause were^ un- 
successful, as no evidence was bffered to convince the court that students 
lacked other facilities or bppbrturiities for exercismg their religious beliefs 
Additionally, the courts feared that in the sc^ool^ltting; the existence of 
such clubs would pressure the fess orthodox to confirm, or that approval 
would indicate a stanip of approval on such activitiS^. To analyze any 
controversy relatirig tb the establishment of religion clause, the Supreme 
eourt asJcs three* questions: \ 

1 Does the activity have a secular purpose? \ 

2. Does the principal or primary effect of the activity advance or 
inhibit religibn? • . \ 

3. Does the activity foster an excessive entanglement of government 

with religibn? \ 
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While both courts concluded that the secular purpose of ihe activities 
(to encourage student participation) was acceptable under the First Amehd- 
ipent, both courts concluded that the answers to the second and third ques- 
tidns made the clubs unconstitutional. Obviously no other reason exists for 
having the clubs than to advance religion. 

The courts have traditionally found that where public school buildings 
are used for student act[vities, faculty supervision is necessarily required 
and results [n excessive governmental entanglement with religion. The 
courts upheld the decision of the board in both instaiices. 

In 1983 a Pennsylvania federal distnct arrived at a decision completely 
opposite to those just discussed.^ With essentially the same facts, the court 
adopted every argument unsuccessfully advaiiced in Brandon md Johnson. 
In view of the Supreme Court's recent refusal to review the Brandon 
decision, the long-term validity of this decision is doubtfuj.^ 

At Adeline Senior High School iii Texas, students sang or recked the 
Adeline School Prayer at athletic events, pep rallies, and graduation. 
Though said voluntarily and outside of regular school houre, the court found 
the prayer in violation of each of the guidelines previously identiried. 

Gourts have recognized some very narrow exceptions to this general 
prohibition on religious activities in the pubjic schools. For example, a 
federal district court iii Penrsylvania determined that the graduation cere- 
mbhy had no impact on getting a dioloma, and that participation in the 
ceremony was cdmpretely volunt^ry^^^ The court also distinguished the 
ceremonial nature of the occasion from religious activities that occur duririg 
the regular school day when attendance would be required. 

Opening assemblies with a student-led prayer, conversely, violate both 
the free exercise and estabUshment clauses.^-^ 

two recent cases demonstrate how boards of education can face free- 
ddm of religion questions in very different ways, Oii seveiBl occasions 
during the 197ds, the Lubbock (Texas) Independent School District rece[ved 
complaints about Christian evangelical religious activities during school 
assemblies: Evidence presented in court indicated the board knowingjy 
ignored its own 1971 unofficial policy on the subject, and in 1979 it adopted 
a policy to allow the studeht-initiated activities which, in effect^ 
pe^tuate the practices. Then, in 1980, the board adopted a poHcy that 
allowed voluntary meetings with adult supervision before and after school 
for educational, mbraU religious, or ethical purposes. ^ 

Contrast the delaying tactics in that case with the efforts of the board of 
education of Sioux Falls, South Dakota. A suk had challenged the ChristiM 
religious nature of activities during the Christmas season: The board forrned 
a committee of citizens and educators to devejop a poHey consistent with 
law to guide student activities during days of religious celebratibh. 

In the forrner case, the board's intent to foster Christianity was ob- 
vious, arid the plaintiffs challenge was successful. In the latter case^ the 
chaHerige was uiisuccessful and the board's efforts to resolve the problem 
fairl* were praised by the court 

^brie of the arguments often raised by those suppbrtirig religious activi- 
ties iri the public schools is that their freedoiXLof speech arid association is 
deriied by the prohibition of such activities.^^ The courts have indicated that, 
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as with all rights of Americans, time, place, arid rtiaHrier restnctions may be 
plfeed on the exercise of those rights. Iri these instances, students are 
certainly free lo practice their religious beliefs outside the public school and 

at times other than during, the school day. , 

in addition, the free speech that is protected by the eonstitution and is 
so strongly supported in the Tinker case relates more especially to political 
speech Thus, the court concluded that where freedom of religioii and 
freedom of speech conflicted in the public school setting, separation of 
government from religion takes precedence over other consideration^ 

A New Jersey school board adopted a policy which effectively pro- 
hibited all Friday evening, Saturday daytime, and Sunday morning student 
activities except interschblastic sports, which the board had no control over 

as far as scheduling was concerned. _ ^ . . 

The policy was established so students would not be forced to choose 
between participating in school activities or participating in their own reli- 
gious activities. The policy was also mtended to ensure students equal 
oppbrturiitv to participate in these activities. ^ ^ 

Drama Club members challenged the refusal to allow a Fnday evening 
performance of a school play, since a double cast had been chosen for the 
play to allow more student participation. The court upheld the policj in the 
faci of an establishment clause complaint because any advancement ot 
religion was bnly incidentaiand the poUcy actually encouraged the exercise 
of religion free from government interference. ^ . c- c i 
An elementary school basketball coach enforced a nile which^ djsal^^ 
lowed "suiting up" for the next game if the player missed apractice. Two 
excuses were accepted: personal illness or death in the family. The policy 
was challenged because practice time conflicted witii a weekly ^rehgion 
class The court uphelithe rtlle for Several reasons: the rehgion ch^^^^ 
not required; a non-conflicting class was readily available, the rule promoted 
important values of teamwork and responsibility, to the group^ no alternate, 
reasonable practice schedule existed; and any exception to the rtile would 

actually benefit religion. : §8 n ■ 

A Maryland case raised slightly different religioas questions, ^e^in- 
ning with the 1980^81 school year, the Allegheny County Public School 
System limited participation in its countywide music programs^toJuU-time 
public school students. Previously ^students in private schwls had been 
allowed to participate in the program. These students claimed that govem- 
meut was burdening the free exercise of their religidrt .ljy withdrawing 
participation privileges. ^ ^ .. ^-y^. 

In rejecting such claims, the court deteriniried that exercising the nght 
to atterid private schools necessarily reduced some of the nghts to remmn 
equally eligible for public school programs and this was no burden on the 
actual practice of religion: c j ^ ■ .u 

Although no evidence indicated that seridUs problems had fflisen in the 
past because of this dual involvement, the court accepted the board ^argu- 
rtient that the administrative complications cduld easily become overwhelm- 
ing and, therefore, upheld the new policy. . . : . » 
Several cast members challenged the superintendent s decision not to 
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allow the spring play. Pippin, to be presented. Even after changes had been 
made in the script, the superintendent concluded that the play placed too 
great an emphasis on the sexUal behavior of the main character jmd the 
moral positions the play seemed to endorse; Students claLmed ? con- 
stitutional right to participate in a particular play under the First Amend- 
ments _ _ ^ _ _ 

The court concluded that dramatic speech was not of the same nature as 
protected political speech. Just as students had no right to select the content 
of a sehidr histdry course, they ha^jio right to choose a particular play to be 
presented;^ such curriculum matters are left to educators and school boards, 
Further, the court was concerned that if the play were presented, the school 
would be seen as approving jhe behavior to which the board objected. 

Another issue relating to sexual behavior was raised by a senior male 
student who wanted to take a male friend as his escort to the senior dinner- 
dance. Based on the Tinker case^ he claimed sUch action was an exercise 
of free speech and association. The principal denied his request for fear of 
some disruptioh o^ violence toward the students. However, because only 
one incident of previous disruption was offered as evidence, the court 
concluded that such undifferentiated fear or apprehension of disruptions was 
not enough to justify denying the student's free speech right. Finding this to 
be especially true because the dance was a voluntary social event and would 
tike place away from the school environment, the court granted a pre- 
liminary injunction against the board's ruling. 

^ttbllcatibfis 

The cbritrdl of publications involves several kinds of factual situations: 
J^Jh-schdbl, student-produced publications _ 

2. Ouf-bf^schdol, student-produced publications with on-campus dis- 

tribUtidh rr- J- 

3. Out-df-schddl, student-produced publications with off-campus dis- 
tribution 

4. but-df-schooj, non-student-prbduced pUblicatidris with on-campus 
distribution By students _ 

5. but-of-school, non-student-prodUced pUblicatidns with off-campus 
distribution by students. : 

A review of relevant eases suggests that ridhe df these factual pattenis 
involving who pubjished, where distributed, dr when distributed, always 
affects the outcome in the same way. Neither did the outcome hinge on 
whether someone had been punished rather than simply put m fear of 
reprisal for publishing or distribUtihg. ^ - _- 

Discussion of legal principles starts with the First Amendment and the 
Tinker case. Included within the First Amendment »e guarantees of free- 
dom of speech ahd freedom of the press. The Tinker case established that 
students do not shed their constitutional rights when tfiey come to school. In 
fact, the freedom to express their views [s a right that must be protecied by 
public school, officials althdugh speech and press freedom may be limited in 
certain instances. 
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Numefdus opinions of the Supreme Court, though iiot school-related, 
are appropriate to this discussion. Certain cases involve obscenity or re- 
quirements for approval from some governmental authonty before pub- 
lication or distribution;'"' The Supreme Court has never taken a case di- 
rectly relating to publication and distribution by secondary students oa or Mf 
campus, so the "law'; is not especially easy to find or understand^ Ap- 
proximately 3d reported cases From the late '60s, '70s, and early 80s do not 
agree on results or leg^l theories, although judicial challenges by students 

succeeded almost 80 pereeht of the time. _ 

From a review of the, cases, what arguments raised by students in one 

or more cases have pro ved> successful? ^ 

1. A school newspafer is a fomm for the dissemmation pi ideas and 

IS a peacefiil, traditibrial method of expressing them. 
2: Content of ads may not be limited where the same content is 

allowed in news/and\ editorial sections^'"^ 
3 The general authority of the school board over curriculum does not 
' apply to student |)Ubird#rons as they are a public foriim arid ffle not 
ari official publfcation or statement of the school system. 
4. Freedbni Of the press protects distributing bt sellirig as well^as 
priritirig or writing. '**' ^ u 

5 Anticipated disagreement over content fi-om parents, t^chere^ 
adniiriistrators, board members, or other stu^nts is not a valid 
basis for iiniiting publication or distributidri. 

6 While restrictions on tim^, place, apd rtiaririer of distribution are 
allowable, such policies must riot be sO vague as to be mis- 
uriderstood by a reasonable peiidri ' n ii 

7 Time, place, and manner restrictidns must specifically spell out 
the process for securing approval for distribution, must include an 
appeal process which is extremely brief, and must be cven- 
handedly applied to all.'°^ 

- 8 Policies limiting comriiercialism and solicitation of students must 
' be evenhandedly enforced and niay be of questionable application 

in controlling publicatidris.'"' . , . 

9 Generalized fear or apprehensidn of disruption without evidence ot 
actual disruptidri dr eviderice of imminent disruption may not be 
the basis for liriiitirig publication or distribution. 

10 A decision td .eliminate the publicatidn ai^ distributidn dt all 
studerit publicatidris td avoid one undesirable publication is not an 
acceptable sdlutidn.'" . 

1 1 Tdpics discussed and language used in publicatidns may ndt be a 
basis fdr puriishirig a student where similar tdpics and languap are 
fourid iri the library and in required reading assignments. 

12. Clainis df technical defects in a publicatidn used as a basis td halt 
distributidn will be cldsely reviewed.'" 

13 While school authdrity over studehts may sometimes extend to 
activities off campus, not faring school tinie, and where there is a 
direct imjsact on the operation of the school, efforts to control 
publications published off campus arid distributed before ,05 after 
school off campus are probably beyorid school authonty. 
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Qn:e argument *v?as_raised_ in every case, nor was any argument 
"Successful in every case: Hbwe^^^^ the variety of successful arguments 
raised by students demonstrates the high degree of court resceptivity to 
ptotecting freedom of the press as compared tcr other kinds of student 
behavior. Highlighting this prbtectivehess toward freedom of the press is a^ 
iohgstanding Judicial view that securing approval prior to publication aad' 
distribution from feoveminental authority is highly disfavored. In this counr • 
try, the general rule for any publicaUdiis has been to allow publication and • 

distribution and respdhd the facU • . 

From the opposite perspective, what arguments have supported deci- 
sions of school boards and administrators to halt jjublication aid dis- 
tribution? These arguments have beeii drawn generaljy from noh-sclibol 
opinions of the United States Supreme Court where the Court idenUfied - 
examples of speech that were not protected by the First Amendment. 

• Language and pictures which meet the complex defihitioh of legal 
obscehity are hot protected."^ ^_ ^ ^ 

• Advertisiiig, s(>called "commercial speech.'; traditionally does not ; 
get complete First Amendment protection."* 

• Reasonably written policies and oral directions relating to time, 
place, and manner of distribution can include penalties for vio- 
lations.'" • . , . , r . 

• GovertimentaL efforts tojrevent psychological, emotional, or pnysj- 
cal hann to its citizens may take precedence over First Amendment 
claims Where convincing evidence is offered ^actual harm or 
immiiient likelihood of occurrence of such harm. ^ 

• Student leaders and, perhaps, school administrators and jtatt, are 
^ not as unprotected from criticism as public officials in traditional 

positions open to public criticism.'" 

Full appreciation of the extent of control of publications by school 
officials requires consideration of these cases in aii historical context; Most 
of them arose during or were related to the Vietnam War and were insptred 
by the activism of an e^lier era. The zeal of students was met by an equal 
zeal of school ofncialsi and resUi ,u in situations that were handled m a 
more emotional manner, perhaps, thaii might have been desi^je. The ca^s 
that went to court understandably represent more questionable legal be- 
havior, and courts felt compelled td protect tfie First Amendment. ^ 

The controversial school topics of the early ^SOs are drugs and sex. 
Thele are subjects wjiich look much less like free speech than did the w^^rds 
of student activists a decade earlier. Certainly^ the law in this area_ has 
devdoped Sibre definite, boundaries at each end Df the continuum from 
ptbtected to uhprdtected behavior. - ^ _ . 

Controversies itivolving contro] of publications can be defused many 
times by the existence of formaHy-adopted school district policies. Whether 
a school system adopts an attitude of trying to exercise Jreat control over 
student publications or an atthude of facilitating the intelligent exchanje ot 
ideas, adoptioii of policies fre^re the heat of community controversy is 
generated is advised. The school setting is a special setting to the courts, and 
educators can monitor school publications and school grounds. 
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Athletic and activity assbeiatibhs have a massive impact dii the princi- 
pal and the operation of school activity programs. Eligibility rules based on 
age, attendance, address, and behavior are cphsisteritly upheld by courts. 
Dissatisfied school officials are told to work within the association to change 
any unfair rules. 

Local schools ahd systems also retain broad authority to regulate activi- 
ties and participants. Policies arid rules which go far beyond association 
rules and which goverri activities outside of association control may be 
adopted. Because most situations ^inyo^^^ cocurricuiar activities do not 
involve federal coristitutidrial figh^S, unhappy parents and students are con- 
sistently urisuccessfiil with judicial OTjUie^ '_ 

Such judicially-recdgriized auSiority should not be interpreted to 
gest rib court will ever iriteffere. Plaintiffs often raise successft^ 
iri cases df irifririgenlent of basic, fundamenta], constituti rights ;by 
gdverrimerit, whether in the schoql^activity setting or not: 

Freeddrii df speech and freedoni of the press are two of the mbsj 
protected df dUr rights. Where thoseTights are bbvibusly involved, as iri the 
pUblicatidris' cases, principals are unlikely to find judicial suppbrt, 
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Chapter III 

Llabili^fof 

I f any legal topic seems especially difficult to understand, it is jdrt ' 
law^ihat area of law that involves personal injuries. Unfortunately, 
nothing can prevent successful t6rt suits against institutions arid erii- 
pldyees, partly because this area of the law is intehtibrially bperi-erided to 
provide injured persons an opportunity to develop new theories by which to 
seek compensation for their injuries. 

While knowledge of tiie current rules will not necessarily prevent a suit 
from being filed, such knowledge can be used to diriiiriish the likelihood of 
successfai suits. 

What follows is an overview of gerieral rules relating to tort liability 
that are most likely to arise from studerit activities. A comprehensive treat- 
ment of ail aspects of tort law will hot be developed here; an individual 
state's common law arid statutes must be researched to determine the likely 
results of specific situatibris. This is the job of an attorney. 

Although actual cases are offered as representative examples, sUg^ 
differerit facts cbiild cause a veiy different result. Underetmding toe philo^^^^ 
bphy arid principles of tort law is more important than being aW 
case results. The bid adage, "An ounce of prevention is worth a pound of 
cure," applies to this su^ect. ' • 

Our legal system is often characterized as ''Anglb-Amerieari^' because 
its roots extend hundreds of yeare back [nto British jurisprudence. The 
development of tort law — as well as cnminal, contract, ox pri^perty la\v— 
can be traced historicajly through opinions of English judges tojhe 1200s 
and 1300s. Tort law is essentially a result of judicial decisibris — coriiriibri 
law— rather than statutory or legislative_law. : 

Tort law was developed to regulate the relatibris between two parties 
when one party claimed to have been irijiired as a result of the intentional or 
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accidental action of the other party. Historically^ the first torts invo ved 
trespassing on property or taking another's ^goods. Later, torts involved 
ihjnries that were ihtcritibnal and were ^tential causes of blood-letting 
within the society as one party sought revenge; As society became more 
insistent oh regulating individual efforts to protect one's rights, more torts 
appeared. As social mores change, those behaviors classified as torts may 
change, and other behaviors may become. regulated. ,> 

The main purpose of tort law is to make the mjured party whole again 
through assessment Of monetary damages as a remedy. For what injuries can 
damages be recovered? Medical and hospital expenses, lost earnings, and 
pain and suffering associated with the injury are compensable. These may 
be expenses accrued prior to the oial and projected for the future. One's 
estate rriay also recover fo^ a person's wrongful death, and parents or a 
spouse may Ije awarded compensation for loss of a Ipved drie. 

Since the focus of thjs chapter is student activities-related torts, the 
discussion will notjocas on intentionaj torts, as they are unlikely to arise in 
this setting Some mentjon will Be midl^of the brie intentional tort to anse in 
this context— assault and battery . ' This tort iriVdlves intent to bnng about 
harmful or offensive contact tp the plairitiff. Whether maliciously or as a 

practical joke. _ . j , ci i 

A seventh-grade football coach was displeased with a student s block- 
ing performance; After yelling at the boy, tlie coach knocked him to the 
ground by striking his helmet, theri grabbed the boy's face mask The 
12-year-old weighed 115 poUrids; the coach was 5' 11" and weighed 195 
pounds: After eight days in the hospital and several months of recuperation, 
the student sued the coach for assault and battery: _ 

The court concluded that to "fire the student up" rather than to enforce 
proper instructiorial cbnimands Was not the behavior of a reasonable coach. 
The Texas appellate court remanded the case to the lower court for a new 
trial to cure earlier procedural faults. . 

The rest of this chapter concerns the uniritentibnal tort of negligence, 
Preventibri of successful neglijence sujts requires thoughtful cdbpefation of 
all those adrtiiriistering and conducting student activity prbgrams. 

Thrbughbut any discussion of negligerice^ brie concept— the reason- 
able rriari"— cbrisistently reappears. Remember that priiiciples bf tort law 
arose tb allow society to tell its members how tb behave tbwanl each other. 
Through its judges^ society devised the idea bf the "reasbriable man," or as 
mbre mbdem courts may say, the "reasonable persbri." ^ 

Negligence may be defined as " the dbirig bf that thing whjch a reason- 
ably pnident person would not have dbrie, bf the failure to do that tiling 
which a reasonably prudtnt persbri wbuld have done in like pr similar 
circumstances; it is the failure tb exercise that degree of care and pnidence 
that reasonably prudent persbris would have exercised in like or similar 

circumstances." . . , 

Although written iri 1930, these words well descnbe the legal concept 

of the reasbriable persbri:. 

He is an ideal, a standard, the embodiment of all those qualities which we 
demand of a good citizen. . . . He is the one who invariably looks where he is 
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going, and is careful to examine the Jmri^^ 

a leap or a bound; who neither sutr gazes nor is lost in meditation when 
approaching trapdooi^ or the margin of a dock; . . , who never mounts a 
moving omnibus and does not alight from 2uiy c^ 

. . . and will inform himself of the history and habits of a dog before admin- 
istering a caress; . . : who never drives his bali until those in frght of him have 
definitely vacated the putting green which is his own objective; who lie^r 
from one year's end to another makes e^ his 
neighbors, his servants, his ox, or his ass; . . . who^never swears, gambles, or 
loses his temper; who uses hbtbihg except in moderation, and even while he 
flogs his child is meditating only dii the golden meah.'^ 

How is the reasonable-pereon stendSd actually applied in a tort case? 
After all the evidencie is jjresented, tiie judge g[ves Ae jury m^tructions to 
compai% the behavior of the defendant to the Behavior of a reasonable man. 
The latter's tehavior varies^ from c^ to case, depending on the circum- 
stances, but the reasonable man is presumed to possess these characteristics: 

• Thephysical attributes of the defendant 

• Normal intelligence 

• Norrriai perception and mem^ 

• A minimum level of information and experience cbmmbh to the 
cbminunity 

• Such supcribr skill and knowledge as the defeiidaiit has or holds 
himself but as having.^ 

If the defendant is five feet t|lll4nd weighs 105 pounds, the reasonable 
persbn is five feet tali and weighs 105 pounds. Even if the defendant is 
mentally handicapped^ thedretically the presumption is normal intejUgence, 
nbrmal perception arid riieriiofy, and minimum infonnatiqn and experie^nce: 
Because this level of iriformation auid ex^rience is basi^djon l^he c^ 
muriity, expectations of the reasonable person are likely to differ in rural 
Nebraska arid San Francisco. _ 

Finally, if the person accused pf causing the Jnjury claims to have 
special skills or knowledge, e.g., doctbr, lawyer, athletic tiainer, or water 
safety instructor, then the person is held to a higher level of behavibr based 
on that claim^ . 

The simple principle to jemember about hegligehce isj^ "Al>yays be- 
have as a reasonably prudent perebn in ybur position wbuld behave." When 
deciding whether tc have the football team run ah additibnal lap arburid the 
field after a three-hour practice iii 95"* weather* the coach should ask himself 
whether a reasbnable person would db so under the same cifcUriistarices. 

©bvidusly, knowing in advance what a reasdriably prudent person 
would do in any given situatibh is imppssibre, arid judj^i are well aware of 
this. For that reason, cbnsiderable judicial effort has befe expended ttying 
tb develop sbme kind of test tb determine whetter or^not the defendant's 
behavibr mee ts the staridard of the reason ably pnkdent pierson. 

One such test, the foreseeabiiity test, though not alvs^a^'s applied, has 
been used in many riegligence cases and maj'.te u^^ 
with rer;pbnsibility for the health, welftre, Md safe^^^ As stated 

by Justice Cafddza in one of the most famous of negligence cases, "The risk 
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reasbriabiy to be perceived defines the duty to be obeyed." In other words, 
Nvas the risk of injury in a given situation foreseeable by a person in the 

defendant's position? ^ , ^ 

Note that the law does not require the plaintiff to show that the specihc 
ihiury which occurred was foreseeable in order for liability to^be assignejy 
only that risks of that general type were foreseeable. On the other hand, tfie 
lavv does not require the defendant to assume impractical and unreasonable 

burdens to prevent all possible harm, . ' 

Finally the foreseeability test takes into account the age and presumed 
wisdom of the students to whom the duty is owed. Obviously, Ae :g)unger 
or less mentally competent the student, the greater that duty will be. Even jn 
the case of veiy young children, however, the courts will -not impose the 
responsibility of an insurer oh the school or its personnel. As stated by the 
court in a case in which a student drowned while on an excursion: 

It appears tb us that [the pnncipall had fulfilled his duty whin ^he gave 
approDriate instructions and specified certain conditions under which the tnp 
niiiHt be taken. He was guilty of no negligence, . . . The duties of a pnncipal 
of a school are manifold and he cannot be at all places at all times 

^6 Gets Sued for NegUgciiee? 

ISc System, fSe mWutim, the Bmrd of Ednmron 

Suing the person or entity with the '^eepest pocket,' ' otherwise known 
as the "you-can't-get-bldod-out-of-a-tumip" theory, dictates to the plain- 
tiffs attorney exactly whom to sue: To sue those with the most monetary 
resources, whether due to wealth, insurance, or taxing authority, is most 
beneficial The best facts in the world are useless if the party whonLyo'i 
suing has no resources. Thus, the plaintiff tries to sue the system or the 

institulion^^_ in this logic, however, comes with the traditional common 
law doctrine of sovereign or gaver«me«w/ rmm««/ry— a rale that state 
govenimental institutions (and their treasuries) are «or liable for torts com- 
Sitted by board members, officers, and employees. Where this doctnne still 
exists, a lawsuit may not be brought against the state, regardless of nght or 

"^"^""lecently, the doctrine of sovereign immunity has eroded and, in m^y 
instances, been eliminated compleiely in some of the 50 states^Usua^^ 
has been accomplished by legislation , but Jn son^e cases where the _state 
legislature would not act, the courts have,' One must review the judicial 
decisions and statutes^of any particular state to determine the exact status of 
sover^gn^immumty.^^ individual boa-d Sembers as "official representa- 
tives" of the system as a way to avoid the immunity doctnn^? While some 
courts not favorably disposed to sovereign immunity may allow this, most 
courts would see the true intent of t^e.suit and dismiss th^ case 

What about suits against nonpublic institutions? For hiany of the same 
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policy reasons that governmehtal immunity developed, a comparable im- 
niuhity for chantable iristitutid arose. But "charitable immunity," as it is 
called, has been eliminated or seriously reduced in klmost every state. Thus, 
private and parochial schools can generally be sued for unintentional torts, 
such as negligence.^' 

Board Member, S^rlniehd&ih Prbc^Of Am&Tc B^im 

Consideration of suit against these People must cdnje^frqm two points 
of view: suing them as official representatives of the system OTd suing^ 
as individuais. When the individual is merely a conduit through which the 
system acted, and the intent of^Uie suit is to get auhe public treasury, courts 
supportive of govern^i^ental inrununity would generally bar the suit. 

What about suing Sese people as individuals? The common law doc- 
trine of sovereign immunity Sat protects the institution itself does no/ 
usually extend to individuai board merriben; or ejhpldyees when sued as 
individuals. However, tfiese educaton; may hot be held liable for the acts or 
omissions of Seir subordinates. Because they are usually one step per- 
sonally removed from direct contact with student injury, successful suits can 
only be based on instances of ihadequate. mairiteriarice of facilities and 
equipment or inadequate supervision of staff 

Some states, like Illinois, have adopted statutes which focus on 
whether or not the state's irninuhity exterids to employees and officers.'^ 
(For more detailed analysis of principal liability for negiigenQe, see 
NASSP's Le^al Memoranda, Septernber and December 198Q,) 

Coach, Sponsor, tcacbtr, Otbcr PmHcfymnU 

^ Because coaches, sponsors, and teachers are in direct contect^^^^^ 
pupils, arid thus most intimately connected with injuries, these people 
the most obvious targets for tort suits. What about coaches, sponsore, and 
teachers in private, nonpublic institutions? They are liable for tfieir acts at 
home or on the street. ^ 

The list of potential defendants also inclucles other activity participants, 
spectators, retailers and manufacturers, auditorium and field owners, and 
the state athletic/activity ass^iation:'^ 

Before principals panic at tfie apparent bpehhess to tort suit ^ the ex- 
planations th u follow about the elernents necessary to successfully prove 
any negligence action and the numerous defenses that ar^ available should 
be considered. The law has raised significant barriers to the successful 
conduct of tfie tort suit ag^hst schools, administrators, mid eriripldyees. For 
negligence to be found, one! person must take ah urireasbriable risk, thereby 
causing injury lb anbther. The question, V*was an urireasbriable risk taken in 
this situatibn?" is ariswered by deterriiiriirig hbw the reasonable person 
would have behaved in the sarine or sirtiilar circumstances. 
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Ne|ligenee 

Proving a Claim 

All torts require the plaintiff to prove that certain legal requiremerits are 
present; Proving a claim of negligence require^ pr«5f of four elements: duty, 
breach of duty, proximate cause, and actual injuries^ _ _ 

A legal "duty" exists when one person's relationship to another is such 
that it places ah obligation upon him to exercise at least ordinary care that 
the other person is not injured. To determine whether such an obligation 
exists in a particular case, three questions must be answered: 

• What ^s the nature/extent of the relatidhship? 

• If there is a duty, to whom is it owed? 

• Who owes the duty? ' 

Defendants fight "tooth and naij" over the existence of a duty because 

V the judge, not a soft-hearted jury, decides the question. 

\ Being a sponsor, coach, teacher, or principal genei^lly createj the 
h^cessary relationship with students to establish a legal duty^ Sponsonng a 
whsstling team, approving high school clubs, and inviting spectgtgrsiito^ 
attS a football game create a duty, Courts in some states determine 
whether duty is owed by labeling the individual making a claim > as a 
trespasser, licensee, or invitee.'^ These labels, with definitions relatively 
meanin^ss to the nonlawyer, are then Used to determine the nature of the 

defendant \duty, if any. ^ . . f.u ^..h, 

The hSdest problem is identifying the nature and extent ot the duty. 
Duty changesXwith the facts and circumstances: The key appeaK to be the 
risks foreseeable in a particular activity. A teacher in a science laboratory or 
in the industriareducatidH shop must deal with inherentj^y great nsks^of 
injury^ A campus wfith heavy through-traffic or high cnme forces a higher 
doty unon the principal and school board toward students. . _ _ _ 

The following school activity situations were ones in; which courts 
found educators to have a legal duty: ' ' 

• Walking Special Olympics team members (I.Q. of 52) from the 
school to a city gym^three blocks away via a busy street 

• Condpning off-campus initiation and hazing activities by school 

clubs'^ \ ^■ 

• InstalMng^a glass panel Ideated six feet from the end of a basketball 
court, especially after bnexhad beeiyjfeviously broken 

• taking a six-year-old to the beach. 

Conversely, courts found no duty to exist in the following instances: 

• transporting football-players tb a nearby town for free physical 
examinations^'' \ . , . . ^ 

• Extending the backstop for the baseball diamond beyond the most 
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dangerous area and L>eyohd seating for the expeqted crowd 

• Providing cro wd cohtibl along the sidelines for third team football 
games^"^ 

• Choosing hot to i^rdvide buses for cdcufficular activities when the 
state law gave the board Gjscretidn to decide^^ 

• Purchasing loiig-ferm disability insufance for football players^^ 

• Repairing ai{ entrance rani^j to a baseball field when there was no 
history of a problem and no notice when a proble^m with slipperin^ss 
develbped^^ '_ 

• Failing to send a recommendation for an athletic scholarship to a 
University^^ 

• Havjiig guards to prevent assaults at a city museum when none had 
been previously reported. 

The^ question of duty is really a quesjion of whom can the plaintiff 
successfully sue and whether^ system is liable for the actions of its employ- 
ees. Where govenimental' Immunity is not present, courts generally find the 
system liable for its employees^ negligent acts when cbmmittedL dunng the 
course of duty.^^ Intentional torts or criminal acts doubt cause liability for 
the system, but do cause liabiiity for the individual.*^. 

Once a duty has been demonstrated, the plaintiff is required to show 
that the defendant did not carry out his duty tb act as a reasonably prudent 
person toward the plaintiff. Reference inust be made to the reasdriabTe 
person concept. The questibh is asked: **Uhder the same of similar circum- 
stances, would a reasonably prudent educator have acted as the educator did 
in this case?" This is probably the most litigated element of negiigence. 

- The breach bf duty element requires sifting evidence to arrive at facts 
which describe the defehdarit's bbhavipr- Some of the following cases will 
seem tb have mbre cbvidus breaches than others: 

« A le-year-pld collapsed after an hour-and-a-half fodtball practic 
session which concluded with wind sprints. Hcs displayed all the 
sighs of heat strdke and exhaustion. The firet-aid tr 
was hot only Ul-chosen, but med|cad testimoi^r suggested it was 
exactly opposite of that n^Jded. Worst of all^the coaches denied the 
player access to medical.Jreatment for almost two houis. Never 
regaining consciousness^ the boy died later that evening.^' 

• In c-nstructinj a gymnasium, St. Mary's School allowed glass 
panels to be erected within six feet of a basketball cburt endlihe.^^ 
Two of the four panels were previously broken yet hb effort was 
made to alleviate the danger^ 

• A shop teacher-Boy Scout leader sent student vdliihteere tb get rocks 
for a fireplace at a scout camp. The students were to drive a school 
truck which hacLnb hbbd, bhly part bf a windshield, and a portion of 
the flobrboardsTT^ hbmemadei electrical device was used to start the 
truck, ^and the motbr pumped oil but onto the passengers. The 
teacher had given the students hd warnings or coping insmictions. 

• As part bf the traditidnal lettentien's club initiation, the initiates 
were subjected tb an electrical ^ock.^ the homemade rheostat 
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used was quickly and crudely made. The wet floor cdnditions added 
to the danger when electricity was used. The coach did not test all 
the wiit^s. One boy received a severe shock, and the next boy to be 
''initiated" was electrocuted. r 

• An Illinois school failed to provide any helmets or faceguards ^or a 
powderpuff foothai game played at the high school stadium and 
the teacher-coaches did not instruct the players to find and use either 
piece of equipment. ^ 

• A Massachusetts school, through its coach, chose not to purchase 
one-piece hockey helmets despite the fact that the coach Jgiew they 
were safer than the three-piece helmet in use, (The mffliufact^er and 
retailer were found to have breached their duties to construct and sell 
safe products.)^^ • 

• tack of supervision is a common demonstration of breach of duty in 
school activity cases. A teacher and six adults Xopk 35 elementary 
and preschool children to the beach. Four children climbed onto a 
large log, arid posed for a picture^ that the teacher took: With her 
back to the ocean, the teacher did not see the large wavi that surged 
onto the beach, the wave caused the log to be buoyed, and the 
children fell off. When the water receded, the log settled oq top of 
one child arid crushed him .-r^' 

AlthdUgh no such violent wave action had occurred before that 
tiriie. the court concluded that the possibility of such actidri was 
cdmriidn knowledge in die area and found that the teacher had 
breached her duty to supervisc.^^ ^ 
m Members of a senior class met at a city park on a Saturday to have 
pictures taken for the school yearbbbk.^^ The school had approved : 
the activity and two teachers were assigiied as supervisors. Two 
students had received pennissiori to have their pictures taken while 
on their motorcycles. In the course df the mornings and widi no 
evidence offered that the cyclists were "goofing off,*' a youngster 
walking nearby was hit arid injured. 

• In February 1972, the St, Paul Public Schools decided that senior 
high school students should attend a showing of **KINe. A Filmed 
Record, Mbntgoniery td Memphis" at a downtown theater. One 
teacher was assigned taeach 35 students, but the evidence indicated 
a "lack of supervisidri ahd organization" of the students, as students 
were disruptive. :: _ _ _ ,i _ ^ 

• The head cdach of a Special Olympics basketball team was allowed 
to conduct practice^during her regular physical educatidri period. To 
give the team experience in playing on a wood rather than a dirt 
cdurt, she arranged to use a city gymnasium three blocks away. The 
assistant coach and IO-II bovs left for the gymriasium before the / 
head coach was ready, UibugR she jave penriissidn fdr their depar-; 
ture. The chosen route required walking, rather than driving, across . 
an extremely busy main s&eet arid crbssirig at a cdrner without a stop 
light. One boy was struck and killed by an autb. The court found 
breaches in the failure tb use buses dr cars, provide enough supervi- 
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sbry perspririel, give adequate safety instructtons, choose the safest 
route, arid maintain control of the students.'*^ 
• To rtiake the play, *'Li'l Abner," more realistic, the teacher chose to 
use shotguns and live ammunition— minus the shot, wadding^^^ 
jx>wder. Not only did her choice of props seem^*highly question- 
able'' to the court, but the teacher admitted she never supervised or 
inspected the ammunition.^* 

Three more cases, although riotTirially resolved (as the^appellate courts 
remanded the cases for trial), cbrilribute to appreciation of the breach of duty 
concept _ 

Ah Iljiribis high school athletic dircctpr knew that kids always ^'horsed 
around'' behind the bleachers at fobtball games,'*^ so He hired off-duty 
pdlicemeh arid teachers to keep drdef. He admitted that the kids wpu]d 
return after the adults left. Ari elderly spectator was injured v/hen one of the 
kids collided with her. 

In Michigari, pre-season weight lifting sessions were held ^f^^ the 
football tearii in a room at the school.^ Tlie pja^^ 
priricipal arid athletic difecfdf failed to supervise the coaches by allowing 
therii to push students to lift weights beyond their Hmitr^ Ajso, no s 
rules were enforced and the room was alleged to be poorly ventilated, 
causing dangerous, excessive pei^piration: ^ 

A teacher was assigned as sponsor of a student club wl?ieh had a history 
of violating school board regulations: The sponsor was not present for the 
planning meeting for the initiation or for the initiation sessibri during which 
an injury occurred. The court spoke critically of the *'see rib evil, hear rib 
evil'' attitude displayed by the principal a^^ _ 

Obviously the variety of possible breaches bf duty is endless. Contrary 
to popular presumptions, the fbllbwirig cases derifibristrate that plairitiffs dp 
not always win: tosses may be attributed tb pbbriy prepared cases, technical 
problems, anii cbriflfctirig evidence 

the prepbhderahce bf the eviderice riiay also deri:dristrate that the 
defendant fulfillied his or her duty us far as reasonably possible. For exam- 
p\c; an Oregon fobtball coach used ^ri exterisive fitness program to get his 
players in proper physical coriditiori/^ He provided protecUve equipment 
and taught them Hbw to riiri, tackle, arid be tackled. He taught them proper 
techniques tb riiake best use of their protective equipment, though he never 
explicitly tbld the playere riot to use thjeir heads as battering rams: 

It is bfleri assurtied that leaving studente without supervision aut^ 
matically results iri liability in case of injury . This is not so^A^rjuna teacher 
left five high school seniors alone in the school auditorium to work on 
scerieiy for the school play.'^ A female student was injured when she fell 
through an open hatchway on stage, after the lights went out^ The teacher 
was not found to have breached her duty becatise, for one thing, the Ibss bf 
lights was not reasonably fqneseeabje. _ 

Proximate cause^ or legal cause, is jihe relationship thatriiusLbe fourid 
to exist betweeB the behavjor and the claimed injury tb justify a firidirig bf 
liability: Proximate cause may also be defined as * *that which, in a riatural 
and continuous sequence, uribrbkeri by ariy efficierit iriterveriirig cause. 
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produces 4he injury, and withaut which the result would not have oc^ 
curred.'"*^ The legal emphasis is upbh whether the defendant's behavi^^^ 
ultimately caused the injury or whether it came about through chance or the 
actions of another person.. 

When this element of negligence is debated, the reason is usually that 
the natural and continuous sequence of eventis was broken by an alleged 
''intervening cause." In this event, the defendant attemjjts to prove that his 
act was hot ih^ proximate cause of the injure because an intervening act 
superseded has act as the cause of the injury; ^ 

Typically, this means the intervening act comes later in time and 
replaces tfer original breach as the cause of jhe injury. W^^ 
intwA^enlihg act is foreseeable, of course, the act then does not replace the 
plaintiffs behavior as the legal cause. 

The earlier-described case involving attendance at the movie, repre- 
sents foreseeable behavior by outside parties;^^ Not only did racial tension 
exist in other schools in St. Paul as well as the plaintifFs high schpbU 
obscene racial comments were made during the movie. The student testified 
that "significant tension" existed in the theater after the movie. In finding 
for th2 plaintiff, the jury recognized that some violence or injury (slashed 
wrist and stolen pui^e) was to be expected and steps should have been taken 
to protect students. j 

Pi-ior to a play performance, the stage crew discovered that they had no 
dry ice for the fog-making machine. ^^ Sbrnebhe decided the contents of a 
fire extinguisher would create a suitable effect. A last minute testjproved 
satisfactory. The machine was left plugged in though no thermostat was 
present. The explosion from tHe heated and ever-expanding gas demon- 
strated an '^elementary concept of science" and was completely fore- 
seeable. 

Proximate cause is sometimes relatively easy to find. The lettermen's 
club's use of electric shock as part of tha iiiiUatipri ceremony is an obvious 
example.^* Similarly obvious Is the case [h which the coaches kept a player 
suffering from heat stroke away from rnedical attention for two hours and 
used improper firsj-aid treatment.^^ Without such actions, the jury believed 
the player would not have die^, 

Since it w\as readily foreseeable that a club would again conduct h^ing 
activities in violation of system rules, the cbUft did not accept the defen- 
dants' areumenl that they had no specific knowledge of the actual hazing 
session:' 

ebnversely, certain defendant behavior may be judged as not the 
proximate cause of an injury. 

• Inattentibn in preparing an athletic eligibility list led to a 20-year-pld 
playing high school football.'^ No causa[ relationship was found to 
link such behavior to the plaintiffs death^ 

• A custodian violated board^licy by letting high school students in 
tb play basketball over Christmas vacation.^' Lack of supervision, 
use of an bid, slippery basketball, and a dirty playing^ flbbr were nbt 
found tb be causally related to the injury that resulfed whert twb 
players collided. 
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• Failure to provide a three-fobt thick mat under gymnastics equip- 
ment was riot fpuhd to be the proximate cause of an athjete^s paral- 
ysis. The jury heard expert testimony that a mat of such thickness 

had hot yet even been manufactured!^^ 

Ah Alaska case offers two intervening acts to supersede any wrbng^^^ 
deferidaht behavibr.^^ Elementary school students were excused from 
school, with parental permission, to participate in an ajl-day A AU wre 
tbiirhameht, Parems were to provide transporta^^ 
trahspbrted the students to the tournamem in tiw mor^^^^ 
requested one of the mothers to take tiiem to lunch during a break in the 
matches. On the way, she stopped to get jas ^ked her ybung so 
refuel the car. In that jirocess, gas overflowed bntb her son's and the 
aj^intiff s pants. She told the boys to get in the car and leave the gas ^ohe as 
it would evaporate. WhUe she went insjde a shop, her son lit his own pants, 
extinguished the fire^ and then lU the plainHfTs p^ 

Even if the district had any legal duty to the plaintiff, the acts bf the 
mother and hersqn were supereeding intervening acts. 

Under criminal law a fine for having committed an act is Used as a 
punishment and bears no neces:;ary relationship to any injury suffered by 
society: In-tert law, -the general t'Clief is that ah injured persbn should be 
made whole again; therefore, he should only receive damages equivalent to 
the actual loss. Whib some states allow so-called "punitive damages" 
(which appear to be analogous tb fines in criminal law), these punitive 
damages do not exist uhahimbusly acrbss the country, nor are they generally 
favored by the courts. 

belittses to a Claim 

In a general sense, the two ijest defcnsesto put forth are: brie of the foUr 
elements is hot proven; and governmental imriiuriity bars the suit. If thb^e 
are Unavailable, however, so-called affirmative defenses riiay alsb be avail- 
able, these are: contributory negligence, coriiparative negligence, arid as- 
sumption of the risk. 

The concept of contributory negligence suggests that,^ had the com- 
plaining party acted as a reasonably prudent persbri, he wbUld hot have 
placed himself in a situation which resulted iri the injuries actually suffered. 
This is an objective standard as ihe behavior of the plaintiff is compafed to 
that of the reasonable persbri. What ^he plairitiff thinks he is doing is not 
relevant. Would a reasonable persbri have behaved this way? 

While ariybnejis capable bf cbritributbfy negligence, courts have tra- 
ditionally considered the age, physical characteristics, sex, and training of 
students in deterrriiriirig hbvv a reasbhably prudent plaintiff would have 
behaved uader the circuriistarices. These considerations have lessened the 
likelihocd that courts vvbUld find young children cqntributorijy negligent. 

The previously discussed case of the boj'S using Ae dilapidated truck 
illustrates a case bf a jury judging a student b^y a non-adult standard an^ 
firiding rib cbritribUtbry nejligence.^^ A siO^jlar conclusion 
the case of the mentally handicapped student who ran but into the busy 
sfreet.^^ ' : ' 
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Remember that lack of 'draining" may l>e a factor in defeatmg a 
defense of contributory negligence where students are placed at unffflniliar 
tasks with unfamiliar (equipment. SUch was the case of the student injured by 
the malfunctioning fog machine.^ Also, because a finding j)f contributory 
negligence traditionally allows recovery of m damages, courte have found it 
difncult to say that b^ause a child/* sort of ' contributed to his own injury, 
while the educator contributed ^'significantly" to the injury, the child 

should have no recoveiy at all. . 

How is contributory negiigence proven? The surrounding circum- 
stances are a significant factor. For example, a 15-year-old ^s^ 
school program in progress in a darkened auditorium when a group became 
noisy and she knew no teachers were present: She was struck in the eye by a 
metal object. The court determined that in that situation, a reasonable person 
would hot have left the auditorium, and, in fact, no other students left before 

the girt was struck in the eye:*^' u 

The 17-yeaf-oid who fell through the hatchway in the stage after the 
lights went dUt was judgedjiegligent:*^ She not only rah around in complete 
darkness, but did not attempt to use the readily accessible, nearby exit. 

two drowning deaths during field trips provide more examples. A 
non-swimmer dove off the diving tfeSrd^ and another student attempted to 
swim out to a floating raft;^^ No evidence of clowning around or being 
pushed wasjjresent: In both instances the court detennined the trips were 
well-planned and the accidents not attributable to any failings of the plain- 
tiffs. _ _ ^ _ _ ^ ^ 

As another example, a senior basketball player ran through a glass 
panel three feet from the end of the baseline.^ He was thoroughly familiar 
with the gymnasium and the location of the glass, He was running '/wmd 
sprints" at full speed, which he had done in each of the three pre vious years 
on the team; The fact that the coach had told the players to run at fu|l speed 

did not reduce the plaintiffs own culpability. 

Several states, either by statute or judicial decision, reacted to the harsh 
result of applying cohtributpry negligence by devejoping a doctrine called 
comparative negligeiice. While the schemes differ from state to st^ 
parative negligence generally allows the jury to determine the relative per- 
centages cbntributeG to the injury by both the plaintjff and the defendant. 
For example, the juiy might determine ^hat the defendant-principal caused 
75 percent oT the injury , while the student was responsible for 25_percent of 
the injury. Thus, a $100,000 injury would result in award of $75,000 in 
damages by the defendant-principal to the pia^^ 

Similar to contributory negligence, assumption of the risk is a defense 
which requires a proof that the plaintiff *wpvwmgZ>^ and volunidrily accepted 
the dangers and risks involved in an activity. 

While it is essential that the plaintiff legally assuming the risk has 
knowledge of the risks ac«ia/fy involved, this knowledge of risk is an even 
mote significant factor when students arc inyblved. The same factors that 
the courts consider in determmmg the ability of the student to be con- 
tributorily negligent are considered with the assumption of the risk. Specif- 
icaiiy, the court would consider age, physical characteristics, sex^ and 
training of the student involved. The general presumption exists also that 
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participants in spdrtirig events assume the normal risks associated wi^ 
sport. This is especially trUe when the athlete has had prior experience with 
the activity. ^'^ ^_ 

Spectators have been found to have assumed the risk of mjury when 
they stood along the sidelines of a footbajl field;^^ The lack of alternative 
seating ct crowd control did not affect the outc^omes. 

On the other hand, an athlete only assumes the normal risks of the 
game- The hockey player who was injured while wearing a defective helmet 
had riot assumed the risk of faujty eiquipment, especially since he would not 
be expected to be an expert in equipment cohstructibri.^^ Further, a par- 
ticipant never assumes the risk that another person will be_ riegligerit. A 
wrestler was seriously injured while the referee turned away for 10 secorids 
to push the mats back together.*^ Had the same injury bccurred while the 
referee was paying attention, the result might have been different. 

Avdldiiig €laiiiis of Negiigence 

Claims themselves cannot be completely avoided, but successful 
claims can be greatly reduced. Below are sbriie suggestidris for a principal, 
I: Adopt a philbsbphy of paying atteritiori to situations which could 
cause injury to students. Reriieriiber that the test often applied in a 
negligence case is whether the injury which occurred was fore- 
seeable. 

2. Adopt and cbristaritly publicize system, school, departmental, and 
classroom rules. Do this to arid for ^miijnrj. Do this to and ^taff, 
' 3. Dbcumerit what was said when safety instrucUons are given, when 
^ it was said, tb whbrii it was said, and what was done to assure 
uriderstaridirig and compliance, 

4. Cbriduct plariried inspections both inside and outside buildings. In 
these days of **eriergy audits," the same attention should be given 
to ''safety audits.'' 

5. Post wnrfemanrfafefe warning s]gns in potentially dan^erbus loca- 
tions. Use signs appropriate for the age, training, and riiaturity of 
the people affected^ 

6. If aii activity appears to involve inherent risk of injury, try tb reduce 
that risk or consider an alternate activity. 

7. Be certain that students can perforin what is required in brder to 
prevent injuries: Special care must be given tb people with mental 
or physical handicaps. 

8. Take extra precautions For away-frorri-cariipus activities. Ability to 
control such activities isi very often riiuch less thari with in-schqol 
activities. The greater the risk bf injury inherent in the activitiy 
(e:g., going to the beach), the greater are the plans required^ Relate 
quantity of supervisibri to the age arid training of the participants. 
While permissipri slips db not aUtbmaticailj^ relieve educatore o^^ 
legal liability, they do provide evidence of the quality of planning 
and of kribwledge arid cbriserit by parents which may be valuable in 
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defending against claims should irijury occur. Also, find out 
whether volunteer drivers arc covered by the system's insurance 



^ 9. Secure liability insurance. Either be certain that the system provides 
such protection or purchase coverage for yourself State pro- 
fessional education groups offer insurance at relatively inexpensive 
group rates and it is offered as an automatic benefit of NASSP 
membership.^^ Be certain to read the fine print of all policies to be 
sure of the nature arid aniburits of coverage . 

Suinmaiy 

biability for personal iiyuries can be faced by all educators^ from board 
members, to teachers, to custodians. In our litigious society every sdioo! 
person can best avoid a successful tort suit by behaving as the ''reasonable 
person" would. : . u i 

Negligence, or accidental injury, is the most common tort in the school 
setting The law has created numerous^arriers which make it difficult for a 
plaintiff to establish a negligence claim: Generally speaking, avoiding in- 
juries by '^beirig dri the lookout" for dangerous situations and taking appro- 
priate precautions ahead of time is the best defense agairist such claims, as 
well as protecting the students in your charge. 
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wd aspects of law affecting student activittes personnel are a^ 
Sgnment and removal. Research has revealed few cases ^pec.ficall^ 
^ Sed to student activities' personnel and the law but a bnef rev^w 
oHhe law eoveming teacher personnel may be of value. A general course or 
b^5: iTeducaSonal personal and the law would provide much greater 
S tL is po sible here, and the impact of stSte Matures, board pol.c.e^ 
Suec ivTbargaining agreements, and individual teacher contracts must be 
t^Sd by^the reader to assure he or she has complete access to relevant 
iaw. 



^sigfunetit 

The handful of court cases that have challenged tte ^f^'^^^ 
irv of Dublic school officials almost alxvays cited the Farrrsh and McGrath 
Ses S S'e "expressed the view that school boards and administrators 
PksSd authority to assign tpachers to service outside the regular 

"''le cSm^reed that teachers are hot hourlyimployees and that their 
dutiJihhSem y include school responsibilities other than teaching subject 
ma ter "iSriLds need not pay additional compensation for such as- 
"gnSm. Further, such assignment, may occur -^-^J^^he^-^^ 
da^y. This authority rests impliedly with school officials, if not expressly 

^^ni^ldl^Ss basic principle, ^^^^^^^^^ 
tified some activities to which teachers may reasonably be assigned, These 
iSe suf^islng students' meetings; coaching plays; coaching intra- 
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mural and interscholastic athletic teams; suj^rvisihg field trips; and super- 
vising students at athletic contests and social events. 

That these activities might occur on Saturdays, in the evenings, or 
during school holidays, did not diminish the board's assignment authority. 
In fact, an Illinois court refused to apply a state statute forbidding teaching 
on Saturday and holidays by concluding that the statute was not intended to 
apply to non-academic school activities."^ Thus, teachers could legally be 
assigned supemsihg, but riot teaching duties, at those times! Courts have 
approved the seiection of a prospective teacher based on fitness arid enthusi- 
asm for sponsoring cocunicular activities.^ 

is this assignment authority at all limited? Again, Parrish and McGrath 
recogriized that certain tasks could ^ outside a reasonable concept of 
teaching duties: Therefore, assignment_ to perform janitorial tasks, police 
duties, or school bus driving would not be within that Y^st discretion^ 
Additionally, such assignments shou[d be reasonable ii^namber and houi^ 
ofiduty and equally distributed arnong the staff ^Gourts also have dejer- 
mined that assignments should be related to a teacher's interest and exper- 
tise.^ 

Can refusal to carry but such assignments (-ause a teacher legal difficul- 
ties? Yes. For example, an untenured teacher v/as not rehired because he 
continued to refuse to perform cbcurricular actwity duties.^ Even though no 
specific refusals were mentioned, except for a refusal to assist in an identifi- 
cation photo project, the court accepted the principafs generalized accusa- 
tion to support the teacher's non-renewal. 

When most of the coaches and spbhsdrs of school activities in a school 
system resigned from such assignments en masse, the school board went to 
court seeking ah injuhctidn arid characterizing the action as ah illegal strike. 
The court agreed that ^ch assighmehts were within the authority of the 
board, that the action was a strike, and prDceeded to issue the injunction.^ 

Principals should k^p this vast authority over assignment in mind. The 
greatest personnel problem facing principals today may be the coach/ 
sponsor who, after a few years, declines to coritinue. Convincing the person 
to accept a building transfer or overetaffing a building is the usual solution^ 
Trying to tenninate the individual on the grounds of ''justifiable decrease in 
the number of teaching positions" or ''other good and just cause" have 
been tried without great success: . 

Could legally-sound arguments for "tnstibbrdination" or "neglect of 
duty" be raised? No cases were found where these arguments were made, 
but with the vast power to assign sponsors and coaches, any refusal might 
prove legally detrimental to the teacher. 

Does a schooj board ever jose on a challenge? While expressing his 
willingness to accept assignment to another cocurricalar activity, George 
Pease refused to sponsor a boys' Bowling club. The activity was held once a 
week for twb-ind-a-half houi^ after school. Though it was sanctioned by tfie 
school, no expenses were borne by the district, and it was not part of any 
interscholastic or intramural program. _ _ 

In due course, the board terminated Pease for incbmpetehce, persistent 
negligence, and willful violation of school rules. Despite his completely 
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satisfactory ratings as a classroom teacher, refusal to accept this assignment 
led to his termihatiph. u c 

While supporting the general logic of Purrish and McGratn, the Su- 
preme Court of Pennsylvania determined this assignment was hot so rela:cd 
to the school program as to com^ within board authority to ihakc supervisory 
assighmehts. Pease was ordered reinstated:^ 

With the advent of coliective bargaining, the question^ of cocumcular 
activity assignments has become a matter of negotiatioh. One court detef- 
miried that the decisions to have any cocurritular activities and identification 
of those activities were matters of educational policy purely for the school 
board's judgment. However, the court did determihe that the assignment 
process and compensation were subjects for hegbtiatibri.*^ 

A new challenge to the authority of school officials arose in the courts 
in the late 1970s Questions of ecjual pay and discrimihatidn based on sex 
were raised by female coaches. Federal statutes such as Title VI, Title VII, 
Title IXvthe Equal Pay Act, and §1983 prohibitirig discrimination based on 
race, age, religion, and sex, were used tb establish federal judicial claims of 
discrimination;'" Proof of such claims could bring the plaintiffs not only 
back pay and appointment tb the desired positions, but could cause the 
defendant school system and pfficials to pay monetary damage^awards and 
attorney fees, and lose federal funds. Several states adopted ^mil^, and m 
some instances, more far-reaching statutes to prevent discrimination. 

Though the law relating tb this subject is very new and very unsettled, 
some guidance can be given. Discussion will focus on several claims of sex 
discrimihatibh._ - ^ _- 

Where difj^reht levels of duties for the girjs' basketball coach and the 
boys' basketball coach can be identified, a board can be justified in having 
different levels bf pay.*^ In one interesting example of this principle, a 
coach had diligently worked to upgrade the program for girls' tenriis. By so 
doing, she had raised her dutiesjo a level comparable to that of the tRjys' 
tennis coach. Because the coach herseif had extended the requirements of 
her coaching position without board authorization, the court ruled that the 
system had no obligation to provide equal pay under Pennsylvania's sex 
discrimination laws. - .-- 

While nothing can substitute for expertise to ensure compliance with 
the whole array of federal and state ahti-discrimihatibri statutes, one case 

particularly demonstrates what the principal should ndi/ do:""* 

In the early 197es, Mouhdsville Junibf High School in Marshall 
County, W.Va:, had no interscholastic girls' basketball team. The plaintiff, 
Linda Burkey, organized a giris' basketball team, aiid during a fbur-yem;- 
period, the team won 31^ games, lost 4, forfeited 1, and had a championship 
team in 1975: Burkey received humerous letters of commendation from her 

supervising principals. _ . 

For "the first three years, she received no compensation for coaching 
and, dunng^the last year, she was paid half of the salary tfie boys' coaches 
received. Male coaches bf girls' junior high sports received the same com- 
pensation that Linda Burkey leceived. From 1973 to '78, the plaintiff tried 
various state and federal administrative remedies to resolve her claim of sex 
discrimination, but to no avail. 

€3 
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In March of 1976, Burkey was transfeired from he^r janior h^^ 
teaching position to an elementary school and was removed as coach of the 
junior high school basketball team. Simultaneously, a second coaching 
position for girls' basketball at Moundsville Junior High School was cre- 
ated.. In federal cdUrt, Burkey brought cjaims under Title VII, §1983, arid 
the Equal Pay Act. She claimed that she had been denied equal pay, had riot 
been given the opportunity to coach boys^ s|x>rts, had been transferred from 
her teaching position, had been removed from her coaching positiori in 
retaliation for her claims of sex discrimination, and had been-denied a later 
request for reassignment to teaching and coaching positions at the local high 
school. The court found for the plaintiff on all of her complaints aria ordered 
that she receive back pay, be offered the next teaching fK)sitiori for girls' 
basketball at such school, and be paid interest on back pay arid attorney fees 
for the years of litigation. 

When considering the full impact of such discrimiriatidri cases, one 
should remember the .possibility of damages under Wood v. Sxricktand 
coming personaHy from board members arid administrators who perpetuate 
such discrimination. 

Transfer or Removal 

In 1969, the Supreme Court reminded public school officials that 
neither teachers nor students shed their constitutibrial rights at the school- 
house gate.^^ Although such rights are never absolute, coaches and sponsors 
retain such rights as freedom of speech. As a gerieral statement of law, a 
public school employee may not be terminated, transferred, demoted, or 
reduced in pay for exercising cdristitutiorial rights. 

Late in the school year, after Raymond Jergesdn had already signed a 
contract for the coming year, he received notice from the board Jhat he 
would be dismissed.*^ In addition to a general charge of incompetency 
based on the April Fool's editiori of the school newspaper (of which he was 
the adviser), there was also a broadi?r statement reflecting board disagree- 
ment with the teacher's phildsbphy and practice of education^ Several in- 
stances were cited to support the charges: failing to censor t^^ 
newspaper; approvirig a picture of a row of urinals; permitting articte^^ 
newspaper critical of the disciplinary ^actiq^ns of certain teachers; include 
complairits about the administration and board; allowing a dirty pbe_^m to 
remain on the blackboard in his classroom for two weeks; preseritirig a 
persbrial appearance that did not set a good example for liigh school stu- 
derits: arid several miscellaneous [ncidents reflecting on his jeachirig style. 

in agreeing with the decisjon of the board to terriiiriate Jergesbri, the 
Supreme Court of Wyoming appeared to be convinced by the quaritity of 
charges and incidents. The court apparently accepted the propbsitibri that the 
school newspaper adviser could be exp)ected to censor thp contents of the 
newspaper. Cases earlier in this monograph which discuss the First 
Amendment rights of students as they relate to publicatibris suggest the 
possible impropriety of such an expectatibri for the adviser. Perhaps the 
Wyoming court did not make a great effort tb determine exactly which of the 
charges and incidents were legally usable arid which were not, but the court 
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concluded that enough existed overall to support the board's judgment. 

in Little Rock, Arkansas, public school teacher was terminated for 
offering her students higher grades if they purchased raffle tickets from her^ 
The opinion does not indicate whether the tickets were for a school-related 
raffle, but none of the tickets were actually sold. A board finding of unpro- 
fessional conduct was upheld by the appellate court. 

A teacfier-football coach who cbritiriually disagreed with his principaj 
was ultimately removed at the end of the season. During the hejght of the 
controversy — from June to the end of November — several confrontations 

took place. _ ^ 

The coach, Shimbyama, wrote a strongly-worded letter questioning the 
accuracy of the admiriistratibri's cdmplaints, attackmg the principal ^^^^^^^ 
sohally, emphasizing the cbach's contribution to the football program at the 
school, and personally rebuking the principal: Apparently, the letter was 
shared with the school booster club, the assistant football coach, and repre- 
sentatives bf the teachers' union. Prior to the start of the 1978 football 
season, the principal and coach agreed that he would coach through t 
season arid that a ree valuation would be co^nducted at the en^ 

Upon reevaluation, the principal determined that the coach should be 
rembved frbm further coaching duties. Shimoyama claimed that his free 
speech rights were violated. He argued specifically that his verbal arid 
writteri statements to the principal were protected by the First Ariieridriierit; 
therefore, they could nm be used as grounds for termiriation. 

A California state appellate court concjuded that persbrial attacks upon 
an immediate superior, because of the negaTive iriipact bri the working 
itlationship, were not protected, and whether the letter had entered into the 
principal's decision did not legally matter because of the presence of suf- 
ficient documentation of several iristances tb justify the removal. 

In a similar vein, a Texas coach who criticized the school's athletic 
program and requested new basketballs arid warm-up suits, claimed_denial 
of free speech, due process, and equal prdtectidri when he was terminated 
during the school year. The Court bf Appeals for the Fifth Circuit upheld a 
district court determinatibri that repeated threats on the Jives of superiors and 
colleagues, rather than exercise bf constitutional rights, provided proper 
grounds for teriniriatibri. 

While these four cases riiay have had expected outcomes, school 
boards can lose seeriiirigly similar cases. An Alabama coach noticed that 
gate receipts for hbme football games were not as high as the number of 
people in the starids sUggested.*^^ After discussing his concern with the 
athletic bbbster club, a procedure was established for counting attendance tb 
betterjudge gate receipts. . 

The pririclpal, in charge of gate receipts, recommended that coach 
Abstbri jibt drily be removed as coach, but that he riot be reriewed as a 
teacher within the system: (Abston had not yet attained teriure.) The sUper- 
iriteriderit arid school br ird accepted the recommeridatibris, ridtified the 
teacher that his contract would not be renewed, and subsequently accepted 
the resignation of the principal. 

Because he was not tenured, Abston had rib legaUiJht td statutdry due 
prdcess of law to allow him to challenge the ribrireriewal. However, Abston 
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convinced the court that his exercise of free speech in quesjioning the gate 
receipts was a substaritial factor in the decision not to rehire him AppIicabiL 
federal cohsMtutidhal law indicated that when the plaintiff had sacceeded in 
this slidwirig, the burden then shifted to the school board to prove that it 
would riot have renewed Abston even without considering the exercise of 
protected rights. : _ 

Because the trial court had not properly applied this principle, the 
Alabama Supreine Court remanded the case to the trial cDurt to allow the 
board to present evidence justifying |ts decision. Given ihe Alabama Su- 
preme Court's recitation of the facts in this case, the board could riot likely 
justify its decision. 

Jerry Anderson was removed from his coaching duties three weeks 
after he sent a letter directly to school board members.^* The letter, char- 
acterized by the trial court as not critical of the district or the sUpeririteriderit, 
coritained Anderson's suggestions relating to athletic programs and policies 
in the district: The removal was based ori a viblatidri of the system's 
/'channels" policy which required all commurii--^tidris to the board to go 
/ through the superinteaderit. Nurifierpus pretrial hidtidris were all decided 
substantially in favor of the coach. The judge fdUrid the particular letter to be 
within the scope of protected speech arid fduriH the channels policy to be an 
unconstitutional resd-airit on freeddriri df speech. 

How can Abstoh and Anderson come dut in favor of the plaintiff, as 
they apparently will, while Jergeson, Stiim^ and Wftte end as they 
do? Qne basic fact starids out iri all three cases won by the board^ of 
education: the board appeared td have a large qtiantity and variety of cred- 
ible evidence. While some elemerits of the charges were of questionable 
legal validity, eridugh other evidence appears to justify the result. ^ 

However, \n Abstoh Andcr^^^ 
basis for riot reriewirig the coach was present other than that whjch was 
legally irivalid. Additidrially, while ShimqyEuria's criticism^^ personal, 
as were Abstori's, his complaints were aimed more at judgments and deci- 
sidris df the principal rather than at the honesty of his use of public furids. 

Cdritfdversy over the use of vujgar language and drinking scenes dur- 
irig a school drama production and rehearsal led to a board Jecisidri ridt td 
rehire a teacher who was also the dramatics director. The bdaid Mid 
superintendent claimed that Webb failed to abide by a rule forbiddirig vulgar 
language and drinking scenes in public prbductibris. 

The court determined that the removal was due to the teacher's exercise 
of academic freedom — the right to use teaching riiethdds she judged to be 
reasonably appropriate for the task. More irrifXJrtaritly, however, the court 
determined that the existence of ari^ prohibitidri dri vulgar language and 
drinking scenes was questiopiBle. Even if the rule did exist, jts precise 
meaning was not accuratel^^explairied td the teacher; hence, her removal 
violated a basic rule of dtTe process, that a persdri ndt be punished for a rule 
about which she did riot have fair ridtice. 

Finally,! the court concluded that the board could validly_adopt such 
prohibitions in policy sd long as it assured accurate and comprehensive 
nbtiricatibh to the parties affected. 
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A 1982 Nebraska casH raised an interesting question. Gan one's 

spdnsofship of student activities bemused as a factor in a reductioh-ih-Force 

policy ? The local school board adopted a reduction-in-force policy pu 

to a Nebraska statute. In determining how to reduce tenured teachers, the 

board listed five factors in order of priority. The First three factors were: 
1 ^ 

1. Certification and area(s) of endorsement 

2. Program to be offered 

3: Contribution to the activity iJrogram. 

The system determined that it was necessary to eliminate one business 
education teaching position. The two business ed teachers were equal dif the 
First two priority items. On jjrlbrity three rcbhtributioh to the activity pro- 
gram) one teacher, who was subsequently tenriihatedj was cdspbrisdr of the 
yearbook and sponsor of the sbphombre class. The teacher whd was retained 
was the assistant vblleyball coach, head^ girls' basketball coach, and co- 
sponsor of the school lettermeh's club. The Nebraska Supreme Cdur con- 
cluded that the board had wide discretidn td make these judgments, and the 
particular policy and decisibh challeriged were not arbitrary and capricious: 
It ruled ih fayor of the board. 

The final case about substantive rights consider the scope of authority 
of the state activities assdciatidn in the employment of school personnel:^"^ 
The Arkansas Activity Assdciatidn found that a member high school ha 
cbhducted dUt-df^seasdn football practices in vioiatmn of association rules. 
The school was ndtified that it had two choices: Either the school could Fire 
the cdach and be placed on probation for one year, or the school wbiild be 
suspended from Fielding a football teani for one year. 

The coach had already signed a contract both as teacher and coach for 
that football season. The rule prohibiting off-season fobibal I jjractices did 
not include a warning that a* coach's cbhtraci bf emplbymeht could be 
affected if the rule were broken. Because of this, the cbiirt foiihd the 
association's efforts to be invalid. 

Based on this opinion, such a rule with a penalty appropriately included 
apparently could be promulgated by the assbciatibri. If that were indeed the 
mes.sage, the two-party emplbyrioeht relatibriship between the school board 
and coach could be seribusly affected. Perhaps administratdrs shdUld con- 
sider placing in the contracts of coaches and spdhsdrs, a statement to the 
effect that rules bf athletic and activity assdciatidns are incorporated into the 
prbvisibhs of the employment cbritrac^ _________ 

In several cases, coaches whd were felieved df coaching duties sought 
the due prbcess pfotectiohs df their state tenure laws. Courts have generally 
found that tenure laws dd hdt apply to the terrnination of a person^s coaching 
responsibilities.^-^ Rather, any protection the teacher-coach might have 
comes dhly frdhvthe cdaching contract: . 

Ah Illihdis cdach was awarded $20,000 when he was terminated with- 
but any reasdns df hearing prior to tjie second year of a two-year cbhtract,^^ 
The board argued that state law Hmjted all contracts to one year, but the 
cdUrt determined the board had verbally committed itself tb a twb-year 
cdntract. 
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The Tennessee Supreme Court made a slightly different interpretation, 
finding that while the termination portions of the Tenure Act did riot apply, 
the irarisfer provisions appliedr^ However, the coach was urisuccessful in 
his challenge because the school board had complied with the transfer 

requirements. _____ _ . . 

When the Alabama Supreme Gourt determiried that transfer provisions 
for a tenured teacher applied to the transfer from head football coach to head 
basketball coach, the implicatjons were greater,^" Iri Alabama, the process 
required for transfer of a tenured teacher is slightly more complicated than in 
Tennessee, and thu^, it would be hard to transfer a coach who also was a 
tenured teacher: 

Interestingly, the court ruled for the school board because the coach 
had challenged the transfer as a termiriatidri arid had followed the procedures 
required under the termihatibri provisidris of Alabama jaw rather than fol- 
I lowinj the transfer provisidris. The interpretation and application of the 
tramfSn^rovisions of Alabania statutes may be the broadest in the ci)unjry 
and may not be a^bdd exartiple of typical law throughout the United States. 

What if a priricipal warits to remove a coach (who is a tenured teacher) 
from both the cbachirig position and the teaching position? Could iricom- 
petence as a coach dr neglect of duty as a coach be documented and used as 
grounds for termiriatidri? . - - 

A recerit Idwa case offers interesting insigbt into this issue. Larry 
Munger was a social studies teacher, assistant football coach, arid head 
wrestlirig cdach. Under the ''just cause" ground in the tenured' teacher 
statutes, Munger was terminated for failure to; riiairitairi a cdnipetitive 
prdgrarti; show signs of becoming competitive; maintain rappdft with ath- 
letes; arid convince athletes of the importance of the prdgrani. No com- 
plaints about his teaching or football coaching were made. 

Even though Munger offered to resign as wrestlirig coach, the board 
terminated him. The Supreme Court of Ibvva determiried the board did not 
have' enoiigh evidence to substant ~ ; , 

What is important is how the court haridled the whole idea of termi- 
nating a teadher for incompetency as a cdach iri one sport: The court said 
that while some contracts are severable, his contract was not divisible. To 
allow him to pick arid chbbse his duties would not be feasible. Thus, the 
concept of termination based bri drie's failings as a coach or sponsor, though 
not supported by the eviderice iri this particular case, was recognized. 

The admbriitibri iri the discussion of assigning coaches and sporisprs tb 
consider claims for discHniiriation based on ra^e, sex. age, or religibri is 
equally applicable here. A black assistant football coach was removed 
because the bbard wanted the new head coach to have some flexibility in 
structuririg his prdgram. The racial discrimination claim was defeated by 
eviderice shdwirig the plaintiff was replaced with a black as well as by 
testiriidriy demdnstrating practical, non-discriminatory reasbris fdr the 

charige."^ _ _ ^ . V 

Iri the process of removing a coach (or a teacher for that matter), 
priricipals should guard against public statements which cduld damkge a 
persdri's constitutional liberty right in his prbfessibrial arid personal repu- 
tation. Consideration should be given tb v^hether public statements might 



ERIC 



CoAxms MB SpoivsbKS 6 1 



4mpose a "stigma" bri a person such that fatare em^^ opportunities 
or community standing might be seriously harmed * 

Siiminai7 

Considering the large number of schools, personnel, and student activi- 
ties very few reported cases have Involved such personnel matters. Statisti- 
cally, that would suggest an unlikelihood that any school system would ever 
be taken to court over student activity programs. However, this litigation- 
conscious society, wjth its proliferating laws and regulations, presents a 
continuing threat to the once-total rule of the principal and school board^ 

Before exercising discretion over assighmeht, transfer, and removal of 
coaches and sponsors, all relevant statutes and regulations, board policies, 
collective bargaining agreements, and teacher contracts must be studied to 
recognize the outer bounds on that discretibri. 
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School Money and 




Very few reported cases involve the use of school money and property 
for student activities. The two initial questipns to be considered are: 
Whose money is it? and Who controls the money? 
A Pehhsylvaiiia school board operated on theitheory that athletic activi- 
ties, high school band organizations, and other. stif dent actiyities^were com- 
pletely separate from those whjch require board control. The boaid dele- 
gated complete decision-making authority and control of money to an 
athletic control board and did not oversee the activities of that ^y One 
implication of such delegation was that the statelcompetitive bid law was 
avoided The court concluded that all receipts and\all expenditures must be 
abbroved by the board of education as part of its\ legal mandate from the 
state.' An athletic control board could continue in ^ advisory capacity, but 

decisions must be made by the board. \ . ^ , s- , j 

Another Pennsylvania case involved school adtivit^es _ checking and 
savings accounts put under the sole control of the principal. The Jo^d of . 
education claimed it was noi in charge of the fundsi therefore._th^fiin^^^^^ 
wkte not subject to statutory auditing re:quirements.Th^ board indicated that 
two of its Sembere did conduct an informal audit of the accounts yearly/ 
A(|ditionally, some tax funds were intermingled in thSse student activity 

ac(fo^t!^^ again, the court concluded that these were schdpl funds and were 
subject to state auditing laws, regardless of whether m ^revenues we^ 
intermingled with the activities funds: The court stated tha\ where monies 
or property are derived directly or indirectly through thfe use of schpol 
buildings, or from the exjjenditures of public funds of thfe dis- net, these 
revenuls are puSic property , and must be handled exactly as^ax monies and 
be paid to the district treasurer:"^ 

. i 62 

70 



ScmoUffemY md PnoPERtr 63 



A Kentucky cbUft arrived at a similar definition of school funds based 
oh a corppTetely different set of facts/* A state law forbade board membere 
Frbih direct or indirect interest in sales to the board of which they were 
ihemi^rs. In this case a board member w^s a co-owner of a soft drink 
company which supplied its product to schools in the county. Profits from 
the student sales went to the student activity fund. 

C^dncluding that activity funds were school funds for purixjses of the 
"Statutes, the court determined that the board member had violated the statute 
and had vacated his office. , - 

Not only can board members face a problem, asi the Kentucky board 
member found, but administrators can face ethical and l^gal questidhs about 
accounting for activity funds: A Mississippii board education went to 
court to demanu an accounting of school funds by bhe of its principals. No 
existing statutes regalated the handling of these accounts. The principal had 
been taking revenue from one source and spending it for Unrelated activities. 
3ecaii^c the evidence was cbhtradicl >ry, the cbUft could not conclude that 
th».' school board had demonstrated n isUse of funds, and thus ruled for the 

principal: _ _ _ 

However, in the absence bf the state law, the court offered suggested 

procedures for admihistratbrs tb follow: 

it appears to this Court that bhe who is aUthdrized to receive ^activities j^ands^^ ' 
shbuld make, as a miriimUm,Jit least some record of how much he receives, 
frdm whom, and for what purpose he receives it, tb whbm he paid the funds, 
and on what account. When a school principal bUys bbdks, class rings, class 
annuals, class pictures and. dthef articles, and equipment for resale to the 
stUdents^r dh drdej from the students— the sums paid by the students shbiild 
be applied to that particular account payable and shbUld riot be applied td other 
school activities.^ 

Another legal issUe cbricems fees for school in general, and for certairi 
student activities iri particular. As will be illustrated in the following three 
cases, reference tb state law and state court opinions is essential m 'dentify- 
ing the legal statUs of such fees for student activities in any given state. 

The Idaho Supreme Court ruled that activity fees cbuld not I* assessed 
on all studerils;^ however, those students who actually participate in a 
specific activity cduld be charged a fee because these were offenngs outside 
the regular curriculum of schools as contemplated by the cbristitutidn. 

The Mdntana state constitution contained a siriiilar requirement for 
**free. cdmmdn schools:'^ Could a school system charge for athletic equip^ 
riierit. tdwel usage, insurance for interscholastic spHDits. yearbooks, pictures^ 
arid sd ot(t While avoiding a decision on each bf the specific fees, the court 
expressed"the principle that fees for a cbUrse or activity ''reasonably related 
td recGgnized academic and edjucatibhal gbals df the particular school sys- 
tem" could not be levi^:,d.^ 

Although this statemciit could be iriterpfeted to preclude fees for stu- 
dent activities, other language iri the dpiriidri suggests that rejationship to 
irraduation requirements may detenriirie which courses could have fees. 

Finally, the Supreme CbUrt df North Carolina interpreted a state con- 
itutional provision reqUiririg ''free public schools" to mean ''free" only m 
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the sense of ''free from tuition:;'^ The court upheld the levying of innumer- 
able charges for curricular and cocurricular activities that were being 
charged by almost aU school systems in thp state. 

In states where fees are cbmmohplace, students from poor families may 
not be able to shs^e in the whole array of educatidrial activities. Several 
Illinois students whose families received Aid to Families with Dependent 
Children sued to force either the public schools or the state department of 
public aid to pay the fees for these students. The fees were for such activities 
as graduation, dinner dance, gradtiatigh smnouncements, yearbook, class 
gift, class ribbon, and cap and gown. The federal district court, concluding 
that no constitutional rights and ho uricpristitutidnal denial of eyud pro- 
tection of the laws were irivolved, refused to grant the plaintiffs' rr- ; » st. 

Not only can the defihition of cdCUrricUlar activities affect rhe sc jooj's 
ability to collect fees from studehts, but an Illinois case de...^ r^tes how 
such definition affected the ability of the school system to secure reim- 
bursement for trahsportatidn expenditures from the state. 

State auditors determined that a local school bo^d should repay some 
$44,00D_tb the state for claimed expenses mising from Jab afternoon bus 
routes. The school system fan regular bus routes after school amd then 
additional bus routes later in the afternoon for students w^^^^ 
for cohferehces with teachers, disciplinary punishment, sports programs, 
and club activities. Since the students had primarily come t^^ tor 
typical schddl-day activities, providing late afternoon ^t^^ was the 

obvious cdmpletidn of the obligatjon to return students home from schdoK 

When schools operate an anibitious student activity program, local 
merchants Undoubtedly feel competition for the entertaihmeht ddllar. The 
two reported cases on the subject, which are more than 40 years did, 
prdbably reflect the Jack of sympathy felt by courts tdward the plaintiffs. 

A Utah oj3era house complained that the dances, shows, dramas, mo- 
tidn picture shows, operas, and athletic events that tddk place in the new 
school building were not school-related, were unfair cdmpetitidn, and that 
school funds were being used to trnhspHDrt studehts and adults to the activJ: 
ties In view of several Utah statutes, the coUrt cdhcluded that the bq^d of 
education could authorize the sctivities, cdUld alldw the student body orga- 
nization to operate Ihe activities, and could provide transportation where 
students were actually required participate. ^ 

A Washington high school -udent association oj^rated a cafeteri^^ 
candy counter in the schddl building not only as a service to students, but as 
a way to raise money td finance student activities. When challenged, the 
court upheld the legality df such activities. "Mn a late: case, a radio station 
challenged the right df a schddl systt * to charge a fee to broadcast a high 
school football game, the court upheld the authority of the school board to 
charge the fee.*"* 

Of mdre interest than legal significance was a federal distnct court case 
in 1980.^^ A regulation of the Department of Agriculture prohibiting the sale 
of hdn-nutritidus foods until after lunch periods was upheld by the coUrt. 
Because the sale of snack food and junk food was such a lucrative fund- 
raising opportunity for local schools, many admihistratdrs decried the ap- 
proval of these regulations; 
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Suminaiy 

Money arid property' generated from student acUvities beJong to the 
school system arid should be treated as such. Particular state statutes a^^^ 
court decisions cause generalizations about the jevymg of fees for activities 
to be irilpossible. If finding enough money is a principal's greatest worry, 
mishandling it is also the fastest way to get into trouble! 
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Appendix A 



Two separate court systems operate in this country— federal and staje. 
While each system generally has junsdictidn (legal authonty) in different 
areas of the law, in some eases, jurisdiction may averlap and choice of court 
systems becomes a strategic question for the lawyer to decide. Except in 
certain limited circumstances, cases that reach a state supreme court go no 
further. Figure 1 illustrates the federal judiciary coun system. 



United States 
Supr eme Cou rt 



United States 
eburts of Appeal 
(12 Circuits j 



United States 
DistfietXoarts 



Figure 1. The Federal judiciary 

The basic federal trial court is the United States District Court, where 
all cases (school and othenvise) beginT where there m^^^^ be a_]t«yrand- 
where the evidence aSa witnesses are presented. Each state has at least on-. 
United States District Court, although some states are further dn ded e g. , 
United States District Court for the Northern District of Alabama^ United 
States District Court for the Middle District of Alabama, and the United 
States District Court for the Sbutheni District of Alabama.) _ 

Several federal district judges may be assigned to hear cases tor a 
particular district court. . . . ^ j i j- » •>,» 

A party that is unhappy with the result of the trial in the federal distnc 
court may go to the Court of Appeals for the circuit m which ^Uie feder^ 
district is located. The United States is divided geographicaljy into 12 
federal judicial circuits. The Court of Appeals for the Eleverith^Circuit, for 
example, hears cases from federal district courts in Alabama, Georgia, and 
Florida; 
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While in some instances a right of appeal to the Supreme Court is 
granted by federal statutes, most cases are heard by the Supreme Court only 
if the Court chooses to hear the appeal This it does in only a small 
percentage of cases in which review is sought— usually those cases the 
Court believes to have special legal or social signifrcarice. 

" With some excepjions, state courts operate like the federal system and 
most state court systems resemble the Alabama judiciary (see Figure 2). 



Su|>reine Court 
of Alabama 



Alabama Court of 
Civil Appeals 




Alabama Court of 
Criminal Appeals 



CircuitCourt 
for X County 



Probate Court 
Tor X County 



Municipal Cjnirt 
for X Cou nty 



District Court 
for X County 



Figure 2. A typical State judiciary — Alabama 

While Alabama has two levels of appellate courts below t>e state 
supreme court, most states have only one: Some states, like Nebrasta, have 
ho iriterrnediate appeals court a^alL State courts also have more varieties of 
trial courts than do federal coprts^For ex 

X County is the basic state trial court, other Alabama trial cburts hear civil 
cases with leaser amounts of money involved, or criminal cases with smaller 
fines or shorter terms of iiSprisonmeht. Most school cases would start in a 
basic trial court like the Circuit Court for Mobile County, Alabama. 

How does a civil (non-criminal) case get to court? The following 
explanation is very simplified and may not accurately reflect the exact 
pnocess or terminology used for a particular state A knowledge of one's 
own smte law is essential for intelligent l^al decision malcing. 

The p/ainn^g" starts the suit by filing a compfam/ in tihe court^^w 
appropriate jurisdictidh. The defendant is the one bemg sued or charged. 
The defendant files ah answer in nesponse to the plaintiffs complaint. 
Numerous pretrial prbcedufes, including'^ depositions, interrogatories, and 
motions may follow. - . 
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Some lawsuits never make it to the tria] stage; they are settled in 
advance by the parties or dismissed by the judge on motions of either party. 
In the typical civil trial, the plaintiff presents all the witnesses and evidence 
First arid theri the defendant offers rebutjal witnesses and eyide.nce. Special 
rules dictate procedures to follow in commencing and conducting ariy law- 
suit arid subsequent trial. , _ 

Once a decision has been reached (with or without a jury),, the losing 
party rriay exercise the right of appeal to the appropriate court. Theja^W- 
tdnt is the one who instigates the^ppeal while appellee, havirig won the 
original suit, must now fight to maintain the trial court result. 

On appeal, new evidence is not presented arid witnesses are riot heard. 
An appellate court is^oj a trial court. An appellate decisidri is based upon 
oral and written arguments from the attoriieys and a review of the transcript 
of the trial. Again, rules establish deadliries arid steps to . follow for the 
appeal. The decisions of trial courts (as with decisidris of school boards) are 
generally not reversed unless their judgriierits were fdUrid to be clearly 
erroneous: 

Findiiig ffie Law 

Finding the law is riot nearly as difficult as educators think. The 
important step is to be willirig to read about and think about law. Educatgrs 
will then quickly see that law arid explanations about the law are readily 

available. _ u u 

For the rieophyte, reading secondary sources is probably the t>est ap- 
proach. Mariy excellent, up-to-date school law books are available arid most 
prbfessiorial drgariizations publish journals which include articles about 
recerit legal developments: Examples of such journals are: 

• HASSP Balletin (National Association of Secdridary Schddl Principals) 

• National Elementury Principal (National Association df Elementary 
School Principals) - v — 

• Educational tendership (Association for Supervision and Curriculum 

Development) 

Coaches' organizations and athletic arid activity assdcjations at the national 
and state levels also publish tiriiely iriformatidri about jaw: 

Several profit and ridri-prdfit grdups -publish-weekly ; b]wee^^^^^ 
monthly newsletters that focus eritirely upon law. Perhaps the best materials 
come from the National Orgarii^atidri on Legal Problems in Education 
(NOLPE). In additidri td a monthly newsletter, NObPE issues numerous 
monoigraphs and books each year. The relativejy inexpensive membership.iri 
NOLPE is ari excellerit irivestment for a principal or for a school system with 

lirriited resources. ^ ^ 

Legal research is relatively easy. All legal citations (references) are 
written iri the same way and all law libraries are siriiilarly drgariized. 
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Consider the citation, 419 U.S._565. THe '%19\' is the volume; the ''U.S." 
identifies the book as Uhited States Reports, the official source of United 
Statc.s Supreme Court opiriibris; arid the "565" is the first page of a par- 
ticular dpiriipn. GiVirig such a citatibri to any lawyer of law librarian should 
alway.s produce the same resUlt^^^cijj v. Lopez, a student rights case. 
Statutes arid agency regUlatibris are cited in the same fashion. 

Sirice schbbI law has becbme bigger business, two private compames 
have started to produce biweekly or monthly references that include only 
.schbbi law cases: West Publishing Company and the Bureau of National 
Affairs, ; 

Where, physically, can one find statutes, rejulations, and court cases? 
Of course, this is not a problem if a system can niaintain a basic jaw library 
for itself. Most systems cannot afford such^n expenditure, so other sources 
may be found. Check with the schooj system attorney: Generally, all county 
courthouses have a law library: ^tate capitols usually have a pubUc law 
library located near the state supreme court: All law schools have very 
extensive libraries. Larger law finns usually have their own libraries and 
may be willing to permit local educators to use the materials. 

RgacUiig a Case 

Reading and understanding a case requires twb things: 

1 . practice o 

2. .some questions to ariswer while reading the case. 

One practices readirig cburt cases for the same reason a place kicker 
keeps practicirig extra poirits: While practice may not make perfect, the 
reader becbriies fariiiliar with the language and concepts. 

Here are eight questions that should be considered while reading a case: 

• Whb are the parties: plaintiff? defendant? appellant? appellee? 

• What is (are) the disputed legal issue(s)? ; 

• What are the facts or circumstances that brought about this case? 

• What relief is requested of the cqurtj money damages? injunction? 

• Is thi.s the trial court opinion or an appellate court opinion? If this is 
an ajppellate court opinion, what were the results in the lower 
courtCs)? _ _ _ 

• What are the plamtiffs legat arguments? defendant's legal argu- 
ments? 

• Who wins here? What is the court's reason i rig to support the result? 

• Wh»t message(s) should the reader get from this case? 

For practice, try reading one case. While practically any school case 
would suffice, reading Tinker v. Des Moines Indepehdem Community 
School District would be a valuable initial experience. Any school law book 
that includes^ dpiriiorts will have Tinker: otherwise, go to a law library and 
find 393 U.S. 503 (1969). „ __ 

Wheri studyirig the opinion, find the answers for the eight questions 
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previously suggested. Brief ansvwers are included here for consideration 
a/ffr you read and analyze the rmfcer case: _ 

• JohnlTiriker and other students are the jjlaintiffs and appellants, and 
the Des Mbines school system and its officials are the defendants 

and appelK-.es. _ _ u i ;i 

• Do students have Fi^rst Amendment rights while at school, and 
when, if ever, may these rights be limited by school officials? 

• After becoming aware of a planned protest of the Vietnam War^ Des 
Moines principals adopted a rule subjecting students weanng black 
armbands to suspension. No evidence was offered of any disruption 
of sdhoolwork. 

• Injunction and nominal damages. 

• Appellate court. The trial court dismissed the complaint after evi- 
dence was presented. The Court of Appeals for the Eighth Circuit, 
all judges sitting (en banc), divided equally, thus upholding the trial 
court decision. . , 

• Students can exercise free speech in the school setttng under non- 
disrupting circumstances V. vast discretion of school authorities to 
control student conduct, ^ , 

• Plaintiff (Tinker). Students and teachers have First Amendment 
rights even while at school. The burden is on the school to justify 
any limitatibhs by presenting .^y[dence of material and substantial 
disriiptibh of the school environment. - 

• Students arid teachers have rights while at school, when properly 
exercised. 
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